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PRICE DISCRIMINATION AND THE BASING-POINT 
SYSTEM 


FRIDAY, JULY 13, 1951 


UnNrren Srates SENATE, 
SvuBCOMMITTER ON Price DiscrIMINATION 
AND THE BAsING-POINT SYSTEM OF THI 
Spiecr COMMITTEE ON SMALL BUSINESS, 
Washington. D. C. 

‘The subcommittee met, pursuant to call, at 10 a. m. in room 457, 
Senate Office Building, Senator Hunt (chairman) presiding. 

Present: Senators Hunt and Long. 

senutor Hr NT. The subcommittee will come to order. 

Senator Sparkman, chairman of the Senate Small Business Com 
mittee, has designated a subcommittee to conduct hearings on S. 719. 
‘| hat conmnittee consists ot Mr. Lone, Mr. Moody, Mr. Tobey, Mr. 
Schoeppel, and the junior Senator from Wyoming, Mr. Hunt. 

The { hairman will read a bi lef Ope nine statement for the record. 

Under the unanimous-consent acreement of the Senate on July 
the Senate Small Business Committee was instructed to hold heari 
on S. 719. ‘The stated purpose of this bill is to 


establish beyond doubt that, under the Robinson-Patman Act, it is a complete 
defense to a charge of price discrimination for the seller to show that its pric 
differential has been made in good faith to meet the equally low price of a 
competitor. 

In addit ac tha ‘ “if , { { he C j ve ha Jnd 

nh addition, as the majority report of the ommittee on the éua 
clary accompanying S. 719 points out: 

The primary purpose of this bill is to conform statutory law to the interpre 
tation of section 2 of the Clayton Act, as amended by the Robinson-Patman Act 
(49 Stat. 1526, 15 U. S. C., see. 18) recently enunciated by the Supreme Court 
in Standard Oil Company v. federal Trade Commission (340 U.S. 231 (1951) ) 


While on the face of it. the bill before us deals with freight absorp- 


tion im particular and the basing-point system in general, it goes fur 
ther than that. It raises fundamental questions concerning our na- 
tional economic policy toward small business and our traditional 
philosophy as embodied in the antitrust laws. 

In examining the bill before us, our inquiry will not be limited 
merely to the question of whether this particular bill should or should 
not be passed into law. Rather, while the committee does not have 
jurisdiction for recommending original legislation of this nature, 
nonetheless, it is clear in this instance that the unanimous-consent 
agreement leaves the way open for us to suggest amendments to the 
bill and if needed to suggest. 2 new type of legislation. Therefore, 
we will be open to suggestions for any modifications which prove to be 
needed in the law affected by this legislation. 
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‘] he Withesses small-business mien and their representatives need 
not, therefore, feel that these hearings before the Senate Small Busi 
hess ey apenas are merely pel functors or that the committee will be 
unable to convey the sentiments and sound suggestions oft the wit- 
nesses to the Senate as a whole. 

The chairman would like to ask Senator Long if he has any pre 
lima ary statement to make. 

Senator Lone. I think the chairman has made a very accurate state 
ment on the scope of these heat Ings. I feel that no statement from me 

hecessary, 

Senator Hunt. The first witness to be heard is Dr. Walton 
Hamilton. 

Dr. Hamilton, are you in the witness chair at the present time / 

Dr. Hamiron. Yes, sir 


STATEMENT OF DR. WALTON HAMILTON 


Senator Lone. 1 would like to weleome Dr. Hamilton here at the 
nvitation of this committee, Mr. Chairman. 

I see Dr. Hamilton has had very broad experience, both as an at 
torney and also as a scholar of the law. I see Dr. Hamilton has not 
Ol ly il degree in law, but also ith Ml. A and i Ph. 1). degree from Yale 
University and the University of Michigan, as well as an A. B. degree 
from the | hiversity of ‘Texas. 

I take it, Dr. Hamilton, or might LT ask what field of study those 
degrees were in / 

Dr. Hamivron. I thought those were youthful crimes that had long 
since been forgotten, and Lama little SOrry to find them revived. 

My conipetence, of course, Is an extremely limuted competence. | 


did vel Interested in the subject of price policy when | Wiis director 
of the Pres dent’s committee on that subject back im L934 nee 1955. 
In some years at the Department of Justice I had occasion to look 
nto the matter, and since [ have been in private practice, as it hi appens 
I have been involved in a number of cases involving price diserimina 
Hons, In those cases [ have been representing the victims of price 


discrimination, 

May I start, then, by making three preliminary statements / 

Senator Hunr. You may proceed, Doctor, and let me suggest to 
vou, vou do not need to stand if vou do not care to. 

Senator Lone. Have a seat, Doctor. 

Dr. Hamivron. I wonder, Mr. Chairman, is there any objection to 
mV MOV ing toward the other end of the table / 

‘Senator Hunr. None at all. Just be careful to speak so that the 
stenographer can get your remarks. 

Dr. Haminton. May I start, then, with three introductory state 
ments / 

The first is that the invitation to speak was not formally received 
until yesterday Morning, th neh | had a telephone eall the afternoon 
before. For that reason, I have not had an appertntts to make the 
thorough preparation which really should be made by one who ap 
pears be Se this committee. I was further bothered because of the 
fact that the document had to vO tO the printer at D o'clock vesterday 
afternoon. 
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Now, the second is that I was asked to speak in terms of my own 
experience. My experience includes cases In court, one ot which has 
not vet been clisposed of. For that reason, if there is no objection on 
your part, [ would like for the record to show that I did not directly 
or indirectly ask to be heard by this particular committee. Certainly, 
there is no attempt to carry to you a case now in the court. That case 
in the appeal court has probably been decided, though the decision 
has not vet been handed down. 

Senator Lone. Will you give us the name of the case 4 

Dr. Haminron. Russellville Canning Co. against American Can 
Co. 

And I am sure that you will be guided by what the courts do only 
as it sugee sts the need of corrective le eish ation. 

The third is that inasmuch as I have been an attorney for the vie 
tims of price discrimination and, therefore, have represented plain 
tiffs in the cases, you will make due allowance for that fact. Per 
sonally, 1 do not think that my own views have been in the least af 
fected thereby, and I think that my presence as attorney is rather due 
to the fact that my views were pretty well es oe before that 
fact, rather than that they have been shaped by service to my own 
chents. 

Now, there are several dates of consequence in the history of ant! 
trust legislation. The first one is ISO, when the so-called Shermat 
Act was shaped, 7 largely by three individuals. One of those was 
Senator Hoar. 0 M: assachusetts. A second one was Senator Ragnar . 
of Texas. Anda third Senator Ingalls, of Kansas. 

You will note, please, that T omit the name of Senator Shermai 
whose bill was lost long before the final enactment of the so-called 
Sherman Act. 

The second date Is 19Or, when Mr. Theodore Roosevelt ordered 
establishment in the De spartme nt of Justice of an Antitrust Division 
equip yped with five lawyers and four stenographers. That was the 
“big stick” that was p layed up so conspicuously in the cartoons and 
the newspapers. 

The third was in 1914, when the Clayton Act and the Federal Trade 
Commission Act were passed, siaanals because of the fact that it was 
felt at the time that small business was being pushed to the wall and 
that the general prohibitions against conspiracy and monopoly of the 
Sherman Act needed to be spelled out in greater detail. 

The next date is 1936, when the Robinson-Patman Act was passed, 
largely as a result of the experiences in the courts in which it was 
found that it was extremely difficult, if not impossible, under the 
rules then prevailing to really make out a case for the violation of 
the act. and the rules were, in the Robinson-Patman Act. liberalized. 

The last date of consequence is 1939 to 1941, when a congressional 
committee known as the Temporary National Economic Committee, 
under the chairmanship, Mr. Chairman, of vour senior colleague, 
Chairman O’Mahoney, made an exploration and an analysis of the 
operation of the national economy which provided the means for 
more effective enforcement of the Sherman Act than we had had up 
to that particular time. 

Now, even now the weapons which were available to small business 
to fieht baek against discrimination ot one sort or another are ex 
tremely limited. 
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I am going to refer to a concrete case because I think it is in terms 
of concretions that we can best understand the general propositions 
which are before us. 

The American Can Co. has for years maintained a pricing policy. 
That pricing policy is made up of various policies in respect to par- 
sicalae things. Among others, it has a system of quantity discounts. 
In that system of quantity discounts there are some three concerns 
n the country that pay a certain price for the cans. There are from 
IS to 24 other concerns that get their cans at a price 1 to 4 percent 
higher than the favored three. There are somewhere between 2.100 
and 2,500 small canners who have to pay for the cans, because of that 
discrimination alone, 5 percent more than the favored persons do. 
That 2,100, Mr. Chairman, includes a number of canners in your own 
State. It includes a substantial number of canners in some of the 
larger States. 

Of the 2.100 to 2,300 who have a per fect ly clean- cut cause of action, 
" thin 1 recent years only two have brought suit in the Federal courts. 

Now, the reason for that small number, I think, is not hard to see. 
In the ies place, a small business hesitates a long time before it in- 
stitutes a lawsuit against a large concern, particularly a large concern 
upon Whi hit is de pen dent for an ecessary raw mater ial of production. 
And here the cans are extremely acute for this reason: The price of 
packers for sanitary cans is from 18 to 30 percent of the price of the 
finished product. The finished product, canned fruits and vegetables, 
are sold in a highly competitive market and an ability to make sales 
or to fail to make them turns upon the smallest margin. ‘Therefore, 
an advantage in price to one concern as against another is likely to 
give that margin upon which sales turn and, therefore, by the grant 
Ing ot favors, or the denial of favors, the supphed is in i position to 
determine what small businesses shall fail and what small businesses 
or large businesses shall survive. 

Senator Lone. Might I ask this question: Is the sup plier IN a pos) 
tion to cut off the supply of any of these concerns rf they do sue in 
court or if they attempt to exercise their legal rights against them ? 

Dr. Hamivron. In most of these cases the American Can has what 
is called exclusive supply contracts, and those contracts have been 
made by American Can for.a period of 5 years; and, inasmuch as one 
cannot go elsewhere during that particular period, American Can is 
bound during that period. At the end of that period, when the con- 
tract comes up for renewal, that’s another m: ieee. 

There w: as, on the 3ist of May, a decision | Vv the second circuit 
in which two judges said that the manufacturer or supplier was per- 
fectly free to choose his customers. One judge, in a vigorous dissent- 
i ig opin on, s aid that that was the most glorious word which had been 
spoken by the judiciary into the listening ears of defense lawyers in 
antitrust cases in years. The case will, of course, be taken to the 
United States Supreme Court, and it’s still an open question. 

Does that clear the matter up / 

Senator Lone. Yes. 

Dr. Haminron. Now, a second reason why suits have not been 
brought is because of the lack of resources. Most of the small com- 
panies do not have funds for the suit, and mind you, please, you are 
entering upon no light undertaking when you try to secure legal 
redress for a wrong which has been done to vou. 
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I am going to cite from the can industry two cases. One is that 
which bears the unbelievable name of Bruce’s Juices, Inc., against 


American Can. You won't believe it, but it’s in the law reports. 
That case originally started in a State court. Bruce was sued on 
some notes, and his defense was that he was a victim of price discrimi 


nation. The State court said it’s cruel and unusual punishment to 
ask a State court to go into a Robinson-Patman matter. It then 


went to the Florida Supreme Court. The spanked the judge and 
told him to hear the case. There was a petition for rehearing, and on 
that petition, by ali almost evenly divided court, the Florida Supreme 
Court reversed itself and allowed that to stand. Phere was an appeal 
taken to the United States Supreme Court. It was then argued and 
the deel jon below was aflirmed by ah equally divided Court. There 
was then another hearing before the full bench and by 0 to 4, Mr. 
Justice Jackson, speaking for the full Court, said that Mr. Bruce 
should vo into a lederal court, and hot only invited him to bring 
suit for triple damages but explained to him what he would have to 
rare te ‘ollect. 

That suit was then instituted. The suit resulted in a judgment 
Bruce’s favor which has just been confirmed by the Fifth Cireuit. 
There will be an appeal to the United States Supreme Court. 

The case went into court in O44, o Is not Vel disposed of. 


In our own case of the Russellville Canning Co. against American 
Can Co., we spent about a vear g atheri 197 evidence before we thought 
we had a complaint which woulk d stick in court. That complaint was 


filed in 1946. It is now 1951 and we ae a judgment on appeal, 
the district court hay Ing decided in our favor. 

Senator Lone. In those two cases, one of them took § years ane 
still not decided, and your case has so far taken 5 years ind it has not 
been decided. 

Can you olive some idea as to what the court costs would be for the 
plaintiff prosecuting such a suit? 

Dr. Haminron. 1 would say in that respect that the Russellville 
Canning Co. was in business at the time the complaint was filed. It 
weht into bankruptes before it ever came to dave The funds that 


vere used to get evidence anid to RONG Bp Our c se came from the stock 
holders in the company, not from the company itself. ‘Those funds 
were very inadequate. Gi ne they were ver inadequi ite, We purs ied 


our case along three lines, which I will go into in just a moment. There 
were seven or eight other lines which we would like very much to 
have taken up, but we couldn't because our resources were not ade 
quate. We took depositions all the way from New York to California. 

So, we had to go through on a Saeee expenditure of money 
and mind you, please, there were two of us, a local Arkansas lawver 
and myself on our side. There were nine es from New York on 
the other side, plus two local attorney Ss. Eleven on that side against 
two on this particular side. 

And the number of motions that was made there was very large, 
indeed. I don’t want to bore you, but I would like to say just a word 
or two about that before I refer to another case. Here is what we 
experienced : 

We filed our complaint. The first motion made was that the service 
of process was inadequate. That delayed it for quite a while, and the 
other side would not go into court on that. 
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The next motion made was that our complaint was defective because 
we had put things in we oughtn’t to put in, and we hadn’t been specific 
enough on others. 

Eventually we brought them to a date for hearing on that. Three 
di: LVS before that date they made a motion to disqualify the judge. 
That. of course, took another 3 months, and the disqualification was 
upon the most frivolous evidence. 

Then they followed by asking the court above to issue a mandamus 
restraining him from trying the case. The court above turned that 
down us frivolous. 

Then they renewed thetr motion to make more clear and certain and 
also to strike cert: a parts of the co mip aint. The idee vielded there 
ina qualified way that didn’t impose very much difficulty upon us. 

That having been done, they went before the court and asked them 
to punish us for contempt because we had not lived up to the order of 
the court, and the court turned that motion down. 

Now they are making a motion that the whole complaint is to be 
dismissed because the court has no power to give relief in the matter 
In) questiol 

That’s the kind of thing we're up against. 

And may I quote just one more incident / T had a conversation with 
avery prominent New York lawyer who was involved in a case against 
one of our competitors, and he was telling me something about the 
progress which he was making, and finally I said: “Well, Mr. Hughes, 
you have not said one single word about the merits of the case.” He 
said: “Oh, IT was hoping that we'd never reach that question.” In 
other words, the resources of the other side would be exhausted before 
then. 

Senator LONG. Ort ‘OUTSe, if Vour ¢ hent exhausts all his resources 
before vou ever get through trving one of these cases. then he loses 
by default: doesn't he? 

Dr. Haminton. He loses by default. And may I drive home one 
point at this particular time / 

This bill, as I understand it. and Iam going to come back to that a 
little bit later, virtually empowers the supplier or the manufacturer, 
where another supp lier or manufacturer has cut prices, to take the 
law into his own hands. There is no way in which the victim of 
price discrimination can take the law into his own hands. 

The defendants in these cases, generally speaking, and in our own 
case, did not pmepnee the violation of the act. They tried to justify it 
by showing differences in cost. The court said that by no stretch of 
the imagination could an yone say that they were going to do anything 
about prices, but their main e ‘fort was in finding a legalism by means 
of which the Vv could escape the « ‘onsequences of their own wrongdoing. 

M\ point is that there is no way in which small business, which is 
the victim of practices of this kind, ean ese ape the consequences of 
such wrongdoing, and that is a fact, I think, of consequence. 

Now, the third reason why cases are not brought is because most 
of these small-business men go to their attorneys, and their attorneys 
shudder a moment and hesitate about it. Now, that hesitation, Mr. 
Chairman, I think, is entirely unnecessary. Now, of course, I think 
any landse: pe looks nore familiar to one who has been over it a 
number of times than to one who is surveying it for the first time; 
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but. once he has dug his -~ in. I have vet to meet a country memeet 
who could not approach a case of that kind with large understandn 

and with a knowledge of the law which is adequate, and I worked 
with no lawyer, country lawver, who did not come across previous 


objections which did not occur to me. I think it’s just the initial feel 
ing if a thing is unfamiliar which stands in the way there. But the 
result Is that where there are perfectly clean cut cases, even opel and 


shut cases, the causes do not get into court. 

Now, let me tell vou a little bit about the scheme of price discern 
nation which has been worked out in this particular field, and here 
I’m saving nothing which is not a matter of record in the courts. 

There are three cases: The Bruce's Juices case in the souther 
district ‘of Florida: the Russellville case in the western district of 
Arkansas: and a ease brought by the United States Government 1 
the northern district of California. By one of those coincidence 
that don't happen very often, the decisions of the three district | Wives 
in the three separate cases appear mn the same volume, volume S7 of 
the Federal Sup] plement. sO, you don't have to vO beyon cl a sing 
lawbook to find all three of those, and the pattern spe lled out in these 
three decisions by the three district judges working im Isolation, Lie 
cause all three were Yoing on at the same time and no one Pot al 
advance of the other so it could be followed o1 copied Ol anything of 
the kind, makes quite a telling story. 

In our own case, we alleged « nly three violations of the Robinsor 


it 


Patman Act in res pect, to price discrimination. There were a number 
of others that we could have alleged, 1f we had had resources wit 


which to build up the case. 

The three were freight discrimination, quantity « 
runway allowance, 

Now, let me take up the last. In ow particular case, the America 
Can had built a factory alongside of the Morgan Packing Co. in Au 
tin. Ind.. and thev had constructed a runway from thei plant to the 
Morgan plant, and the cans manufactured there were cat 
this runway. 

Now, we paid for our cans the factory price plus freight. America 


ried 


acre 


Can charged Morgan the factory price minus a runway allowance of 
t> cents per thousand cans. They insisted in that case that they 
had experienced that amount of savings. 

Now, notice, please, what a complicated issue you get into. Accord 
Ing to the Robinson Patman Act. they were ¢ ‘alled upon 

Senator LONG. Forty- five cents per thousand cans would be ai | 
lowance of almost one-half cent per can. 

Dr. Haminron. Yes. 

Senator Lone. Discount. In other words, where they would add 
the freight as far is your eh wht Was concerned, they would add ho 
freight and subtract the half cent from the cost because they had a 
runway from their plant to the consumer's phant ¢ 

Dr. Hamuinron. Yes. 

Senator Lona. Or the customer's plant. 

Dr. Haminron. Yes: that’s right. 

That would be legitimate. provided they demonstrated that that 
difference in price made only due allowance for differen 
But now notice how comp! cated the thing becomes. The Aust 


eS jl Cost 
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plant was put up entirely to serve the Morgan Co, and, consequently, 
there are no facilities there for loading into railroad cars so you 
could at Austin make a comparison. They elsewhere defined their 
additional cost on loading railway cars; and, to show how the thing 
worked, they put in a series of photographs that came from another 
factory. But the whole thing is vitiated from the very beginning for 
this reason: They have constructed a special facility for Morgan and 
have not, in terms of the Robinson-Patman Act, made that available 
on proportionately equal terms to other customers. In fact, Morgan 
in this case was relieved of the necessity of paying all freight, as 
well as getting that 45 cents because of the fact that the factory was 
onstructed — the Morgan factory had grown up. 

One of the things we would have liked to have done was to e apture 
the whole picture of runways as operated by American Can, but we 
did not have the resources to go into that particular line of inquiry. 

Now t the on wit ity clise ‘ount business 1 sa muc hy sim pler thing, Th; if 
again Is vitiated by the very way in which the system was set up. 

For instance, at Tampa, Bruce took a much larger number of cans 
han did the California Packing Co. from that particular plant of the 
American Can Co., but the California Packing Co. received a discount 
which was denied to Bruce. It received a discount because aes 
Packing Co. was, under their scheme. permitted to pool all of its 
purchases from all of the plants of American Can to qualify - the 
discount; whereas, Bruce, of course, being only a single company, 
had to operate upon its own. 

Now, our third charge of freight discrimination is fairly simple. 

Russellville’s nearest competitors were the 5 Good Packing Co. at 
Fort Smith and the Alma Packing Co. at Alma. The cans that were 
sent to Russellville were shipped from Terre Haute, Ind. The cans 
shipped to Good and Alma were shipped from Terre Haute, Ind. 
The railroad rate from Terre Haute, Ind., to Russellville, to Fort 
Smith, and to Alma is exactly the same. Consequently, in this par- 
ticul ir case the American Can acquired exactly the same expense in 
serving the three « ompanies, oe Good got its cans without 
paving any fre eht: Ah mia pari | on] Va small freight . and Russellville 
paid a very substantial freight. 

That was brought about by this device: That although the cans 
were shipped from ‘Terre Haute, the invoices were made out as if the 
cans had been shipped from Fort Smith, so Russellville had to pay 
freight from Fort Smith to Russellville despite the fact that it got no 
cans from Fort Smith. 

Incidentally, I might point out that marketing in the American 
economy at the present time, particularly marketing by large con- 
cerns that supply factories in per horse with each other, rests upon 
a series of fictions which are as pronounced as those that you will 
find in the law anywhere, and one of those fictions is that although 
the product may be shipped from one point, it is paid for as if it had 
been shipped from another point. 

Senator Lone. Might I ask you a question : As ap yplied to your 
cnr llville case, you had the American Can absorbing freight, tech- 
ically absorbing freight as far as certain favored customers were con 
cerned, but not absorbing freight as far as the less-favored customers 
were concerned ? 
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Dr. Hamiuron. Let me qualify that. American Can avoided the 
necessity of any freight shipments so far as its big customers wert 
concerned. American Can in this particular picture absorbed freigh 
completely for Good ; almost as completely for Alma. They absorbed 
freioht partially for Russellville. In other words, the fre i@ht ch rere 
which Russellville paid was less than the freight charge wh 
sellville would have paid had Russellville paid freight from Terr 


Haute, Ind. 


You see, our obiection was not to the amount of f) yoht. () 


ject on Was to discrimination. that an edge was @iven to oul an pet 
tors which was not given to Russellville itself. 
Now, I’m trying to cover this verv hurriedly 
menatér Ht NT. May I ask au que stion: in s pplying cans ‘ 
t ] ; , of , 
two points was the manufacturer mn any way endeavoring to ; 


competition by his price discrimination ¢ 

Dr. Hamruron. | would insist that the manufacturer did not 
argue 1h our case. I will have to qualify { 
contract provided for frei 1) 


] } 
} 


lio In This respect Qi 
t equalized with St. Louis, not Terr 
Haute. The freight was equalized with St. Louis because of the 1 


o 


it 
that Continental had a plant at St. Louis and that was neare) 
the American plant at Terre Haute. 
But all of our conipetitors had exact] the me contraet and. e 


sequently, as affecting the Ozark canners, there was no discriminatio1 
there, Senator. 


enator Hun’ What is tha lifferential wu freight rate fro 


Hate to Russellville and St. Louis to Russellville ¢ 
Dr. Hamirron. It was 36 cents per hundred cans that we paid. 
I bee your pardon. ‘Thirty-six cents per hundredweight t] 
paid, as against what Good paid, which was our neare 


2 | competlitol 
Senator Hun’. That does not answet the questiot Wa ett rit 
rate exactly the same to Rus ellville from bot! Perr Ha e and st 
Lou sf 
Dr. Hamu ron. It was. Ne ‘the freight rate was lessto R sel] | 


{ ‘ i 
from St. Louis than it was from Terre Haute, but the freight rate 
from Terre Haute to Russellville, Fort Smith. and Alma 


same. The freight rate from St. Louis to Russellville, Fort Sn ' 
lnian Was the same. 
id 5 1:, i] , 
Ln other words, whether vo ed ialized W1iNn St. Louis Ol | l 
you equalized with ‘Terre Haute, nonetheles n this part unr ¢ e 
American Can would incur exactly the same outlay and still it red 


ditierent prices. 
Now, I can elaborate on that a bit, because we did two things. One 
is we sought to have our cars invoiced to Fort Smith and then divert 
them at Russellville, because those cars from Terre Haute had to 
through Russellville in order to vet to Fort Smith. America Can 
objected violently to that. 
The second is that we offered to take truek delivery at Fort S1 


nith 
in order that we would not incur the addition ul chare . an | American 
Can refused to grant that 

Against that set down this fact: That this 45 cents runway «all 


i s Vi 
ance was paid not only on the cans that were used by the Morga 
Canning ¥ Ss Austin factory. but upon the eans used yy two otnel 
factories some distance removed from Austit So he the very 








LO PRICE DISCRIMINATION AND BASING-POINT SYSTEM 


fact of making it available to one and not to the other there is a 
distinct discount. 

Now, let me put in another word at that particular point. You 
cannot talk about price discrimination entirely simply by talking 
about price discrimination. You have to go into all the marketing 
practices of the concern in question, and price discriminations may 
themselves be concealed in a great variety of forms. 

To take just an example or two: We were positive that American 
Can was giving credit to certain customers and not giving it te other 
customers. We couldn't prove it. We didn't have the resources for 
doing that. 

We were also quite positive that American Can was making rather 
high charges for the use of closing machines—and their closing ma 
chines were all rented: they were not sold to certain customers, and 
furnishing them free to others. Again, we didn’t have the resources 
to go into that. 

T can vo thead with a list of those practices. 

Senator Lone. Would you list a few more, if you have others in 
mind, that you could have investigated if you had had the resources / 

Dr. Hamintton. Switching charges is another one: free trucking at 
certain places, where free trucking was not allowed at other places. 

Senator LONG. You mean at some places the American Can would 
probably pay switching _ to favored customers, where they 
would let the less-favored customers pay the switching charges? 

Dr. Hamiuron. That's right : ves 

Senator Lone. And they would truck items for some customers 
where they would not truck them for others ? 

Dr. Hamuinron. Yes. 

In answer to your question, let me pass on to the third case, which 
is United States against American Can Co., as I say tried at the 
same tithe. 

Now. there is that ad ifference between the case brought by the 
United States and the two cases that I have been discussing, in that 
our case and the Bruce’s case were both Robinson-Patman Act cases. 
The Government's case was a Sherman Act case. They cid not vo 
after American Can becase of discrimination. They went after Amer- 
ian Can beeause of at attempt to monopolize the whole industry. 
But Judge Harris, presiding over the court in San Francisco, did con- 
duct a very exhaustive Inquiry into the diseriminations of one kind and 
another. and he went into the whole matter of closing machines: he 
went into the matter of claims: he went into the matter of trueking 
and things of that kind, which we did not go into. 

The Government had resources that we did not have in that par 
ticular case. He went into them. not because of the fact that that case 
primarily called for a judgment on those practices; he went into them 
one ause of the fact that the theory of the Government was that these 

eriminations had been oiven to the customers with very large 
accounts at the expense of customers with very small accounts, and 
that they had been given with the end in view of holding the big 
accounts he hook or by crook. By holding those accounts, they kept 
others from FOINL into the industry and, consequently, had for vears. 
along with Continental. preserved a monopoly of that particular 
industry. 
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In a word, what we attacked as wrong in itself, as price discrimina- , 
cg were by the court out in San Francisco set down as the means 
by which American Can was establishing a monopoly in the industry. 
The things that we objected to as against the law were the means by 
which the other part of the law, that is, the Sherman Act, was broken. 

Senator Longe. Was American Can establishing a monopoly by 
running out the other canners 7 

Dr. Hamivron, By running out the other canners. 

Senator Lone. The other manufacturers of cans / 

Dr. Haminron. By making it very disagreeable for the othe 
manufacturers of cans, by creating a situation in which others did not 
go into the business, and above all, by a close working agreement with 
the only other large concern in the industry, namely, Continental. 

Senator Long. In other words, if American Can Co. and Cont 
nenta] Can C ~ had stl ficiently close workin: vr arrangements bet weell 
themselves, delle they would have a mQnOpoly ¢ 

Dr. Haminron. Yes. Now, we nner’ vhile we were building 
up oul case that the prices, that is. the f. o. b. pr ices, the basing prices, 
fundamental] prices, were themselves iol opoly based. We did not 
have means of proving that. Judge Harris found to that effect in his 
findings of fact out in California, that the price fixed was a monopoly 
price and it was substantially in excess of a price that would have 
been fi ced by free and open competition, So the basing prices were 
themselves monopoly prices, anid then on that a scheme of diserimina 
tion was built. 

Senator Lona. Now, could | ask Vou th s question : If ch) ined 
pena nt concern had wanted to vO IMto the business of manutfactm uy 
cans and they had been able to raise a substantial amount for capital, 
although not the enormous amount of capital available to American 
Can, what sort of chance would they have had to be in any particulas 
area, if all these Various dey ices of discriminat lO Wn closing machines, 
discrimination in credit, discrimination in runway allowances, dis 
crimination in quantity discounts, and freight absorption has been used 
as clevices to prevent them from succeeding in business 4 

Dr. Haminron., Let me assume that you are an intelligent invest 
ment banker, and let’s assume in this case IT am talking about o 
into that particular business. 


I call upon vou, ana I Say ° 1) very nie hy Inte rested, loo k like a 
very wood Opening to me, it seems prices might be ‘aio hit dow! 
And you say: “I’ve got to make a little inquiry first.” And you mak 


an inquiry and find that American Can is using these particular 
devices. Would you he very anxious to loan me that money for that 
» particular venture, or not 4 

Senator LONG. The prospect would be that American Can would 
final Ways to lose hioney le ft “un d right in the section where ] Wiis 
doing business or with the customers that T was managing to acquire. 
1h ordet to prevent me from making a profit in anv one ) I; ce 

Dr. Haminvron. Now, the California court issued a decree and i 


that decree they outlawed every single pr ractice against which we have 
complained in our case. And mind you, please, that they did not take 
any appeal from the district court in California to the ninth circuit 
[In other words, they were content to accept t the decree. They didn 


fioht that ‘un further. 
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Senator Lone. What would you say as to the provision in the bill 
that all discrimination made in good faith to meet competition would 
be legal / 

Dr. Hanwmron. Well, may I say a few words about the bill, and 
I do it with a good deal of hesitancy. I do it because of the fact I 
have not had a chance to study it, and because of the fact that I see 
it so largely in terms of my own experience and not in terms of the 
concrete cases, the multitude of which make up the national economy. 

Now, in the first place—and let me speak quite frankly—I do not 
oltest need forthe bill. Let me elaborate. 

Here is an industry, let’s say the industry that produces packers’ 
eans, and Continental cuts prices, and then the question is: What is 
American foing to do? 

Let’s assume, first of all, that Continental cuts prices lawfully; 
that is, that it makes a lower price but a lower price is available to 
everyone. ‘The only thing, then, for American Can to do is to cut 
prices, and that’s exactly the kind of situation the Sherman Act 
wanted to induce, so I see no problem along that line. 

Let’s assume, though, that Continental cuts the prices with the 
end in view of getting long-term contracts, and mind you, please, 


see the sli 


the California court said that that 5-vear exclusive contract was wrong ; 
that American Can hereafter could make contracts for only 1 year. 


| hey couldn't hold a person for so long a period, 
Now, let’s in this case say that Continental cuts prices for one or 
two favored customers Then the question is: What is American 


going to dof American can do any one of two or three things. In 
st place, it can cut prices and make the cut price available to 
all customers. If so, it is not violating the law. According to this 
bill, it could cut its price with the end in view of picking up that 
particular order, which would be a way of saving to American in the 
struggle for the market :* You may take the law into your own hands.” 
That Is not 1 the least necessary, because if American decides that 
to make the cut price available to everyone is a luxury that they cannot 
afford, American can simply refuse in that particular case to cut the 
price to get the contract of the person that Continental is trying to 
he ld as a customer. if that . done, Co itinental is a lawbreaker, it 
as violated the antitrust law. Since it has violated the antitrust 
law, American, that refuses to discriminate and which has kept the 
law. is injured by the loss of the contract, and section 4 of the Clayton 
Act is perfectly clean-cut on that subject. Any person who is injured 
n his property or business by reason of any violation of the antitrust 
law may go into court and, if he is successful, may collect threefold 
DY him suttered. 

is case the price cutter who has broken the law is exposed 
to not only governmental action; he is also exposed to a private suit 
by a person who refuses to break the law in order that he may com- 
pete. : 

It’s an old axiom of the law that self-defense is not to be permitted 
or allowed where the law provides an adequate and a timely remedy, 
and here an adequate and a timely remedy is pro\ ided. 

Now, [ don’t want to take too much of your time, but T would like 
to say two other words before I leave this subject. 


of damag 
So in 1 
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One of those is that the antitrust laws, as was so well put by Mr. 
Chief Justice Hughes, are a charter of economic liberty. They embody 
a public policy, and since they embody a public policy the courts have 
always caken the attitude that any exception is to be very narrowly 
construed. IPf by the courts any exception is to be very narrow l\ Col 


strued, if would seem to me to be quite 1m line that anv except 


eranted by the Congress should not be a privilege to a spe 


it should be given only’ provided an overwhelming public necessity 
calls for it. 


il interest. 


In this case the price discrimination interferes with the operat 
of the competitive system. Its etfect is the dominant thing. In A 
ea, from early days to this time, we have said: “Let’s let compet 
be as hard as you please. Make it as \ iworous 


but let’s have a fair field and no favors.” 
This law would permit, under certain circumstances, the 


nel! 
us vou Want to make it, 


suppIiViIng 


g 
house to play favored customers, and by playing favored customers 
to increase prices ot the unfavored to lower the marein ot profits and 
to go far toward decreeing survival or bankruptey 1 


Parti ular field 
Phe ef 


ect is the dominant thing and | don't see how t he effect STO De 
avoided by an argument in favor of good faith. 

Now, as for food faith itself, just one word. If 1 were sitting o 
a bench I wouldn't like it. To say that this thing would ordinarily 
be wrong but if there is good faith back of it, it makes it all right 


means an exploration of the minds of men, and among the mat 


motives that may impel, it’s quite impossible to single out any one and 
put it in a dominant position. 
vague. indefinite standards 


The courts generally don’t like 
If | were an attorney for the dete ~ 
I would welcome it because of the f 


ICT) 


act that that raises one more que 
tion to thresh around, one more giorious Opportunity» for a delavu go 


action, 


Senator Lona. Well. it would require that there he "A presentatiol 


of evidence to indicate good faith one way or the other, would it not / 
Dr. Haminron. Yes. And remember two things: One is that the 
! { ( Ni the POSSeSS1O i the person who do Ne the daisecr.) 
nev: not mn the Possession ol the person who is hurt. 
Senator Lone. In other words, the person who is injured ts in } 
tion to show his injury but he is in no position to show the state 


} 


; : ] 
mind of the person who is myuringe he / 


Mm 
yr. HaAMtl DON, Kurthermore. to establish eood faith you may have 


vo far beyond the transactions which were involved in 1 


‘aia stance. It May he the conduet ot the company. 


Judee Harris quotes Judge Rose as saying that the American ¢ 
Co. was conceived in iniquity and born in s 
that their whole record is one of lawbreaking down through t] 


n. and he himself insists 


ules. Now, in view of that he is not willing to say good fait! 
Judge Heller. 


Who presided over our court 1 kort Smit 


argument ma much more direct way. He said: “Here e 
facts before Us. The other side has said wood faith | LV res 1p 
ocutor, the damn thing stinks to heaven.” And that’s the war 
<ewept the thing aside. 

But mav I vive } ist one other line on thi When I was ¢ o 
yom Alabama. | knew quite probably | should i ept bettel 
( pany, but I knew very well a negro minister whose zeal { 


CEBU 1 
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cause of Christ was ee whose eloquence was the greatest 
I’ve ever heard from anybody, but who had the reputation in the com- 
munity of being able to advise sinners in matters whereof he was 
well acquainted himself, and he used to quote me a text which he said 
came out of the Gospel of Ezekiel. It must have been there, because 
I've never been able to find out. This line was: “You've got to 
remember that the sinfulness of sin depends upon the spirit which you 
goes and does it in.” 

Now, may I thank you for your attention, and may I say that if I 
can be of service to you in any way, | would be very happy to do so, 

Senator Lone. I would like to ask a question: In the first place, 
Dr. Hamilton, I beheve that you have stated for the record that you 
have had quite a bit of experience in the field, both from the Gov 
ernment side as well as an attorney representing claimants unde) 
this antitrust law. You were a special assistant to the Attorney 
(reneral attached to the Antitrust Division of the United States Gov 
ernment from 1958 to 1945: were vou not ¢ 

Dr. Haminron. Yes, I was. 

Senator Lone. Now, vou have had some—— 

Dr. Hamivron. I worked on Sherman Act cases during that period. 
I did not work on price discriminations, 

Senator Lone. Well, asa matter of fact. the Justice Department has 
never been assigned the price discrimination field: has it / 

Dr. Haminron. No. 

Senator LONG. It was my understanding that the Kederal Trade 
Commission usually worked in the field of price discriminations ana 
the Justice Department worked in the field of the Sherman Act viola- 
tions and monopoly violations. 

Dr. Hamivron. But in San Francisco they did go into price dis 
crimiunatrons, but they went into it as a means ot proving a MOnOpPo 
listie case, 

Senator Lone. As a means of proving a violation of the Sherman 
Act. 

Dr. Haminron. Yes. 

Senator LONG. Which Is not a price discrimination act / 

Dr. Haminron. No. 

Senator Lona. Now, much stress has been laid on the fact that a 
former assistant to the Attorney General in the Antitrust Division, 
who is now a private practitioner—I believe he was connected with 
another phase of the Government, but he left to go into private prac 
tice—at one time recommended good faith on the part of the man 
making the discrimination should be a comp ilete defense to any charge 
of price discrimination. Now, your experience is similar to that, and 
I believe you served longer in the Antitrust Division. Do you agree 
with that conclusion ? 

Dr. Hawiuron. [im not sure that he at the moment would agree 
with that conclusion. 

Senator Lone. Well. do you agree with it? 

Dr. Hamrizron. No. I thought I had made tt clear that I didn't. 

senator LONG. You have also taught in the fie ld of economics. | 
understand. TI note here you have taught economics in the university 
on occasion. It says that from 1928 to 1949 you were Southmayd 
professor of law at Yale University; is that correct / 





PRICE DISCRIMINATION AND BASING-POINT SYSTEM 15 


Dr. Haminron. Until 1948; not 1949. That's 20 years. There 
my domain was public law, and my duty, among others, was occasion 
ally to reverse the Supreme Court when I thought they were wrong. 

Senator Lone. You taught in the field of price discrimination du 
ing that time? 

Dr. Hamivron. Yes, I did. 

Senator Lone. As well as other laws regulating business. 

Dr. Haminron. I could select my own piece ot work, and my al 


rangement at Yale was that the Justice work was to be regarded as a 
kind of laboratory for the group work that I was oly Ine there. 
Senator Lona. Now, you have also written books in this field. You 


wrote the Control of Wages, Power ot the (rovernment, Price and 
Price Polfcies 

Dr. Hamivron. No. I edited that. 

Senator LONG. Did vou W rite the Pattern ot ¢ ‘ompetition / 

Dr. Haminron. Yes, sir. 

Senator Lone. Did you write Antitrust in Action? 

Dr. Haminron. With another person. Half of it was mine. 

Senator Lona. Did you write Patents and I'ree Knterprise / 

Dr. Haminron. Yes. 

Senator Lona. Now, Antitrust in Action and Patents and Free 
Enterprise were done for the Ten porary National economic Com 
mittee, I understand. 

Dr. Haminron. Yes; at the request of the senior Senator from 
Wyoming. 

Senator Lona. Now, could Task you this: Appled to an individua 
tin can. that a canner would use in business, about what could be the 
range of cdiserimination / In other words. if a small canner wer 
buving cans from the American Can Co. and he was mabjject, to all 
these various discriminations against him, about how much cheape: 
ao Vou think | 11S competitor might be able to receive an ndivideenl 
Can ¢ Hay » you evel attempted to work that out in your own mina 

Dr. Riaes ron. Let me put it that I gave you two figures awhile 
ago, and that’s as far as 1 have gone with the thing. One is we made 
some caleulations that indicated the price of the can to be 30 percent 


of the finished product price. The discrimination ih the price of the 
cans would run somewhere between 5 and 10 percent. I think it woul 
be more nearly 10 than it would 5. Now, you can put those two 


figures together and see. 
Now, 2 case of Spilhac hy ay turn u pon a margin as low as 24 cents. 


senator La NG. Well. coul | you give us some idlea as to how much 


of that could be accounted for by the discrimination, if a case of 
nach might turn ona difference of 2! » cents a case f 

Dr. Hamitron. The discrimination would be in excess of 242 cents 
per Case, 
ator Long. It might be a lot more than that / 
Dr. Haminron. It might be a lot more than that: yes. 

Senator Long. iou pointed out that the riiway allowance could 
cccount for half a cent a can itself. 

Dr. Haminvon. Forty-five cents per thousand cans; that would 
1 cent er hundred cans: 0.45 per 10 cans: so it would be one-tent! 


sel 


Or gf halt a cent. 
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Senator Lone. Nevertheless, applied toa case it would make enough 
difference to cause one man to be able to get the business consistently 
and another competitor to fail to get the business consistently 4 

Dr. Haminron. That’s right. 

Senator Lone. Now, I would just like to get your views on some 
of these other issues that vou have not had oceasion to go into. It 

your opinion that the law ordinarily forbids it, as I understand 

t. but it is so diflicult to prove the facts, that the American Can Co. 
and the Continental Can Co. practically have the individual canners 
at their mercy, as tO W hether thes are voIng to stay in business or vO 
out ot business / 

Dr. Hasmiron. I would say that that’s correct. 

Senator Lone. After a great amount of litigation in that field and 
hay ing made astu ly of thes re 

Dr. Haminron. it’s one that has been explored in litigation, and 
the district courts are the ones who come in contact w ith the facts 

Senator Long. Now. is it possible that if we wrote a law that said 
all discriminations in good faith to meet competition would be com 
pletely justified on that basis, it might be impossible or nearly impos 
sible for an attorney representing a small canner ever to overcome 
the burden of proof to establish his case in view of those defenses 

Dr. Haminron. The attorney for a small company shudders three 

times before taking an antitrust case, because of the expense involved, 
the great amount of testimony. the barrage of delaving motions he has 
to meet, and if the thing ar upon the great uncertainty as to 
whether there was good faith or not, [ think that would add severely 
to the hazards and would put a damper, a further damper, upon the 
private suits. 
Senator Lona. Well, is this true, because IL draw this conelusion 
from what you mae said here, that the average attorney in a small 
town representi i local industry, confronted with the need of filing 
an antitrust suit or a suit under the Robinson-Patman Act, is very 
eluctant to undertake such a case because of the great cost, the erent 
amount of time involved, the extreme difficulty of proving all these 
facts, even though the case would appear to be almost an open-and 
shut case on ifs merits, but if he is then compe ‘lled to undertake the 
uncertainty of trving to determine whether or not the firm making 
the discrimination was in good faith, he would probably decide not to 
try it in the first place ¢ 

Dr. Hamiron. And notice, please, that if he make out his case in 
court he may collect three times his damages ; not the private costs 
he is put to in litigation. And the attorney’s fee is not insured unless 
he wins the case. 

Senator Lone. Would it seem to you appropriate that this law 
should be amended when it says three times the cost, to be three times 
the court costs plus the necessary costs of establishing his case? 

Dr. Hamiuron. My experience with the courts has been that when 
it comes to a question of damage, that’s a question of the redistribu 
tion of wealth, and most of them shudder from the idea 

Now, note this, ple ase: The Russellville case, the judge in that case 
Was very conservative in assessing damages. He assessed damages at 
only $60,000, That was argued on the 20th of October. The judg- 
ment came in March and motion to rehear has been denied. In our 





PRICE DISCRIMINATION AND BASING-POINT SYSTEM 17 


ase the judge gave us $125,000; multiplied by three, vou see, that 
makes $375,000, and I think on the part ot the court there was | rob- 
ably a little shudder at that particular amount. I can’t say so; it’s 
just my instinctive feeling about the whole thing. 1 felt it at the time 
that 1 was arguing the case before the court. 

Senator Lona. Can you give us some indication here of the various 
osts Involved in prosecut ing one of these cases / 

Dr. Hamivron. In our own case, we raised a sum of $20,000 to 
begin with. Our expenses have been modest indeed. ‘They have been 
reduced to the very minimum. Already we have expended 315,000 

out of that $20,000 and the end is not as yet. 

Senator Lone. Now, that is the cost that a small concern had to 
aise in order to prosecute its case, and that was a concern that had to 
ro ito bankruptey while the case was going on 4 

Dr. Hamiuron. It went into bankruptcy while the case was going 
on. It had become fairly prosperous during the first 2 — of its 

existence. Certainly, the destruction of capital value there was fairly 
substantial. 

Senator Lone. Do you have any idea what the capitalization of that 
business was—how much had been invested in it 4 

Dr. Hamrron. I think the original investment was $50,000. More 
was ye back into there after that. It was an extremely well-managed 

concern. ‘There was an enormous amount of evidence on that because 
of the fact that the other side was trying to tind some cause of Russel] 
ville’s decline other than discrimination by American Can. So the 
tried one lead after another—improper location, bad management, 
and things of that kind brut could present no evidence alon &Y that 
line. 

Senatol Li NG, Now, have you ever had OCCasSton tO make any stl 
of the price cdiseriminations as they affect, let us say, retail druggists 4 

Dr. Haminron. No: L wouldn’t want to. I know a little somet 
about it, but L would hesitate to speak because I regard my knowledge 
in that field as quite inadequate. I have not worked in the retail 

Senator Long. You have not worked in the retail field at all 

Dr. H A\MILTON, No. | know the A, & P, ee by ee ] know 
something about that because of the fact that the Amertean Pharma 
ceutical Association, which is a professional association, is a client of 
Thurman Arnold and myself. 

But now notice. please, what you have to prove: One. vou have to 
withstand a very hard campaign by ingenious lawyers who are con 
stantly inventing new legalisms. You have to prove that there have 
been price discriminations; that you are called upon to prove. You 
have got to prove that you were injured. You have to prove that that 
discrimination, and that discrimination alone, was the cause of the 
injury, and you’ve got to set up and apply a measure of your damage. 
Che burden of proof there is quite subs tantial. 

Senator Lona. Now, I want to ask you this: Do you know in what 
phases of law, what fields of law, the defense of good faith is a good 
defense in private litigation / 

Dr. Haminron. Is it a good defense where there has been a viola- 
tion of the law ¢ Does the law encourage people to take the law Into 
their own hands? 

Senator Lone. And, usually, in most fields of law the theory of 
cood faith can be heard in mitigation, but seldom in excuse of a crime. 


neo 
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The difference in a person’s intentions can cause murder to become 
manslaughter or saan homicide. 

Dr. Hamivron. Yes. In the antitrust field. of course. the courts 
tried to pry into a very closely related matter, that of intent, and 
they out of years and years of experience have come to the conclusion 
that it’s a rather unprofitable inquiry for a judicial body: that they 
don't have the facilities: they don’t have the standards and, after all, 
the thing that you're looking at is too evasive to be reduced to clean- 
cut terms. 

You are probably acquainted with the dominant case on that sub 
ject. Which is the Interstate Cireuit case against the United States 
or, rather, that’s the way it was when it got to the Supreme Court. 
Well, let me recite the circumstances briefly. It won't take but a min 
ute or two. ; 

Senator Hunr. Doctor, I certainly do not want to ask you to be 
orief, but we have 2 hours— 

Dr. Haminron. And I certainly don’t want to ask you, Senator, 
to be too patient. 

Senator Hunr. It only gives us 30 minutes for the next witness, 
but vou go right ahead. 

Dr. Haminron. Pll take only 2 minutes on this. 

The Interstate Circuit Co. owns all the first-run theaters in San 
Antonio, in Galveston. in Dallas, in Fort Smith. in El Paso, and in 
Austin. It owns all except one in Houston. The Interstate Circuit 
Co. addressed a letter to each of the motion-picture companies that 
their contract Was expiring, and for the following year they would 
accept pictures from them only on the following terms: One was 
that the pictures should not later vO to any neighborhood house un- 
less that neighborhood house agreed : One. not to show it as one of 
double feature, and two, to charge at least 25 cents. 

Rach of the companies plead in that particular case that the market 
Was an important market to them and that they had yielded because 
not to vield would be to lose a very valuable customer. 

Mr. Justice Stone said :“TPhere’s a little too much coincidence around 
here to suit me.” and settled it on that basis. The question of intent 
is of no consequence when the result is to put the squeeze play upon 
the small theater. and that was the effect that he was concerned with. 

Senator Long. This committee report states—it goes along with 
this bill—that no adverse inference should be drawn from the regu 
larity or frequency with which competitors would meet identical 
prices, and IT wonder if this explanation contained in that report would 
have the effect of giving no weight to such evidence and make it diffi 
cult to prove Cases where the identical prices would indicate what was 
actually being done ¢ 

Dr. Haminron. Let me say three things there. In the first place, 
I have not read the committee report and I have no business com 
menting on it. 

In the second place. to comment upon it, the courts have come to the 
conclusion that in view of the modern ways in which business is 
practiced, if you give up the practice of finding conspiracy by infer 
ence, you might as well abandon the case, because the art of hiding 
it has come to he extremely well understood. 

Senator Lone. Now, this bill would also do this: It would permit 
a seller to discriminate in order to take a customer—that is stated 
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in the committee report—in order to acquire a new customer he could 
discriminate to meet the price of one of his competitors, and he could 
justify it on the ground that his competitor had a lawful price. On 
the other hand, if a more favorable price were being given to one 
particular concern, than that seller could justify reducing his price 
to his concern on the ground that he was meeting competition in good 
faith. The result would be that competitors located one on one 
side of the street and the other on the other side could be treated 
differently. 

What. in your opinion, would be the effect on a compe4titol who wa 
having to pay the higher price for the product that he was going to 
sell ¢ 

Dr. Haminron. Well, it would vary a great deal from industry to 
industry, but where an industry is highly competitive, where it op 
erates on a verv small margin, why should indulgences be given to the 
’ { eXpense 


} 
1} 


wrongdoer pro\ ided he can make out a plausible case at e 
of an abandonment of the ancient American principle of fair com 
petition? Why should a suppher be permitted to intervene in the 
struggle between a number of rivals and play favorites there, ever 
though his own advantage may call for it 4 

Senator Lone. And to permit such discriminations might tend to 
do two things: One, might tend to keep down and prevent competitiol 
on the part of the first manufacturer, and also permit one of his cus 
tomers to drive another out of business by recelving an unfair ad- 
vantage ¢ 

Dr. Haminron. Yes. By driving them out of business vou extend 
a trend, do vou not, toward the con entration of economic wealth ana 
power ¢ , 

May I call your attention to the comparison of Russellville w 
competitors ¢ Now, it tells a little bit more extreme story, because It 
actually true. I think vou can see the picture. 

Senator Long. Well, it shows that Russellville in the first 2 vears, 
from 1943 to 1944 gained substantially in the dollar volume of can put 
chases, and then went steadily down from 1944 to 1947, while the othe 
eoncerns— 

Dr. Hamivron. Look at Good and Alma, the smaller concerns. 

Senator Lone. Their trend was substantially the same with the 
Good Canning Co., although it was up and down in some respects 
[It was up in 1944, and 1945, and 1946, and then down in 1947. Mavb 
they were heing favored while Russellville Was not, and in 1947 Poss 
bly something 

Dr. Haminron. Alma and Good were under the same ownership, so 
you would have to have the two figures togethe to vet the picture 
there. If you did that, I think the result stands out sharply. 

Senator Lone. It tells pretty much the same story, that they grew 
up to 1946 and then began to recede in 1947. 

Dr. Haminron. But nothing at the rate at which Russellville did 

Senator Lone. That is true. 

Dr. Hamivron. Now, look at California Packine and Libby. Mi 
Neil & Libby. 

Senator Long. They steadily expanded all over this period. All 
those more or less steadily expanded until in 1947 their volume of cat 
purchases was about twice as great as it was in 1943. 
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Thank you very much, Dr. Hamilton. You have certainly been 
helpful as far as the junior Senator from Louisiana is concerned. 

Senator Hunt. Doctor, in your presentation you stressed, | thought 
equally at all points, the complexity and the difficulty a small- business 
man is up against with reference to our legal procedures as of today. 
I rather gathered from your statement that perhaps our legal proc- 
esses are just about the greatest ally that monopoly has today. Is that 
nicht / 

Dr. Hamivron. think it isone of the creat allies. 

Senator Hunr. So in attacking this problem, perhaps we should 
give some consideration to that very important matter. 

Now, I wanted to make one other observation. You spoke of the 
two canning companies comparable to the monopoly like we have in 
aluminum, monopoly like we have in newsprint, ane many other items. 
Now, the point I wanted to ask you about is this: The Continental 
Can and the American Can at one time were small, struggling, indi 
vidual companies, attempting to get a start. 

Dr. Haminron. Yes, sir 

Senator Hunr. By ingenuity and perseverance— 

Dr. Hamimron. And mergers. 

Senator Hunt. And mergers they have become a great dominating 
factor in the can-manufacturing business. Do you think that this 
Nation, to help small business, would be in a better position, as far 
as the ultimate society or consumer is concerned, if we had, say, 5,000 
can manufacturers instead of the few / 

Dr. Hamivron. I would not say 5,000, but I think that there is a 
healthy intermediate point between 2 and 5,000, 

{ would say this: If you have a small number and have competition 
with each other, that those people are on their toes and the human 
mind, as you know, as well as I, never knows its capacity until it is 
put under strain, and I think that you would find that the rate of 
industrial progress was higher because people were in competition 
with each other; processes would be developed more rapidly; you 
would find that economies would be effected; that waste was elim 
inated under that set-up; and above all, you would find that there was 
no longer an opportunity to stick the small producer with a monopoly 
price. 

Senator Hunt. In other words, your answer to my question is that 
if we had any great number of can manufacturers, the consumer 
would be able to buy his canned goods at a less cost because of a lesser 
cost on the can; is that your point ¢ 

Dr. Hamiron. Yes. And remember that the consumer is himself 
a producer. 

Senator Hunv. Is that true of automobiles? 

Dr. auiwon I don’t want to speak offhand about automobiles. 

Senator Hunt. Would that be true of our telephone services ? 

Dr. Haminron.. Let me say one thing about automobiles: The real 
days of the automobile industry were the early days, when Henry 
Ford and a man named Buick and a man named Chevrolet were re- 
fused licenses under the patents and the investment bankers would 
have nothing to do with them because of the fact there was no market 
for an automobile. Now, at the present time, the automobile indus- 
try is very largely resting on its laurels. 
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Senator Hunt. Doctor, your testimony has been very helpful and 
very interesting. Fortunately, you have a knack of spicing it a bit 
as you go along, all of which makes it a good deal easier on those of 
us who have these hearings to conduct. 

Dr. Hamimron. And may I thank you for your patience and may 
I say that my whole intent, which has not been completely lived up 
to, was to give you facts, information from which you could draw your 
own conclusions. 

Senator Lone. | have one more question, Doctor: 

Insofar as this question of good faith and bad faith is concerned, 
do you believe that there is any practical way that we can write a 
law to plage the burden of showing good faith on the jake ndant in 
such legislation as we have here? 

Dr. Haminron. What would be the standards by means of which 
vou would determine that showing had been made, or not¢ Would 
you give to the courts anything which was so clean-cut that the judge 
would not be inclined to follow his own impression as to what is 
heig done? 

Senator Lone. I think offhand you do not know of any Wav you 
could effectively place the burden of showing good faith upon a 
defendant # 

Dr. Hamitron. But again let me say, I myself do not see the need 
of that because if the wrongdoer cuts prices and if you cannot afford 
to make that uniform and refuses to discriminate in price, and as a 
result of his conduct you lose an order, you can go into court under 
the antitrust laws and collect. 

Senator Lona. Let’s take just for a moment the situation where a 
small refinery offers to sell gasoline for 2 cents a gallon below the 
price of the larger: that is, to certain customers. Do you believe that 
the larger refinery should have the right to make immediate discount 
to those several customers who had been offered a lower p rice WY the 
smaller re finery ¢ 

Dr. HaAmiIron. Why, certainly, if they offer the same price to 
others who were in competition with them in a similar situation. 

Senator Lone. Do you believe that it would be unfair for then 
to reduce their pl ice to just those favored customers unless they were 
going to reduce it to all of them ? 

Dr. Hamivron. If they were in competition with others, because 
then you're playing favorites. 

Let me say one other word about that case. That case disturbs me 
tremendously, One reason is that I have looked a bit into the record 
of the case and I cannot persuade myself that it’s the best case that 
has come before the Supreme Court. 

Senator Long. You are not helped by the fact that the Justice 
Department was helped at that time or headed by an Assistant At 
torney General who- 

rv. Hamitron. Another thing that bothers me, Mr. Justice Douglas 
is a friend of mine for 25 years and I think I know his views on 
constitutional law and more generally in economics, and if the case 
meant what it has been read as meaning, then I want to say that 
“Bill Douglas, what in the world are you doing ?” 

Senator Lone. Well, then, that might be some explanation of this 
leaislation: possibly the explanation of this legislation we seek here 
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might be an attempt to make that case mean what a lot of people hope 
it means, 
Dr. Haminron. That is not the first time in the annals of the law in 
which people have tried to make wishful thinking into court law. 
Senator Hunr. Mr. George Burger. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS 


Mr. Bureer. I believe that the members of the committee have a 
copy Of my prepared statement, and as a matter of speeding up the 
hearing | am going to briefly state it and bring in some of the highly 
pertinent facts as to our position on this bill, S. 719. 

I would like to have this statement filed in the record. 

! would ask the chairman to turn to page 4+ of the prepared state 
ment, the line starting on the top of the page: “accounting and legal 
experts had had ready access to its competitors’ books and records. ” 

Senator Hunt. Mr. Burger, do T understand that you are not read- 
ing the first pages, and you would like the full statement taken into 
the record / 

Mr. Burcer. Yes, sir. 

Senator Hunt. Without objection, it will be made a part of the 


record at this point. 


(The matter referred to is as follows:) 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL FEDERATION OF 
INDEPENDENT BUSINESS, WASHINGTON, D.C 


[am George J. Burger, vice president of the National Federation of Independ 
ent DBusiness, Ine Our national headquarters is at Burlingame, Calif. Our 
Washington office is at 714 Bond Building, Washington 5, D. ¢ 

The National Federation of Independent Business is an organization composed 
of, and representing, small, independent business and professional men across 
the Nation It is the largest business organization, in point of active individ- 
ually supporting members, in the United States 

Our tuembers, and they alone, determine our position on all legislative matters 
They put us on record for or against legislative proposals directly by their indi 
vidual, signed ballots, which are mailed to their Congressmen. Members pres 
ent at these hearings are familiar with the process by which our official positions 
are established 

As we have pointed out in our previous testimony on so-called basing-point 
legislation, federation members have demanded repeatedly that we do ever) 
thing possible to maintain the integrity of Federal antitrust laws. They have 
called on us to seek strengthening and enforcement of these laws, to oppose all 
attempts, Willful or otherwise, to weaken them, 

As directed by these votes, we opposed, in the EKightieth and Bighty irst Con 
gresses, so-called basing-point legislation which would have destroyed the Robin 
son-Patmon protections which small firms have had against ruinous price dis- 
criminations, Record of our opposition will be found in, among other places, 
hearings held by the so-called Capehart committee, December 8, 1949, and in the 
Might)-first Congress before the Senate Judiciary Committee, March 31, 1949, 
and the flouse Stall Business Comittee, July 5, 1949. We believe the members 
of this Judiciary Committee who served in Congress through the past 3 years 
are familiar with the work we have done along these iines. Equally, we believe 
that many of the arguments which we advanced against so-called basing-point 
legislation in the Eightieth and Eighty-iirst Congresses apply with equal force 
vgninst curr ntlhy proposed legislation 

We are here today to oppose S. 719. Our opposition to this proposed legis- 
lation is based on the reasoned conclusion that the legislation will, whether 
intended or not we do not say, destroy the Robinson-Patman protections enjoyed 
by small, independent businesses against ruinous price discriminations, Either 
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at or make effective enforcement of 
all potential for practical results 


We believe that 
making 


the act so diffienlt as to the 


rob 


s. 719 completely reverses the present Robinson-Patman 


“good faith meeting of competition” a complete defense ag: 





harges of price discrimination We are sorry to sav that in our own s 

ay we think the United States Supreme Court was quite wrong in its interpre 
tation of the statute in its January 8, 1951, decision on the Federal Trad 
Comlmission-Indiana Standard cnuse We make this observation mindful of the 
respect the Court deserves, as our highest tribunal. from all the cit ens ¢ 
this Nation 

We believe that the framers of the Robinson-Patman Act intended to change 
he provisions of the Clayton Act when they revised, the vood-faith proviso « 
he latter We believe that through this change they intended to ma e the 
ood-faith defense to price discrimination charges a wav station on the 1 d 
to complete defense We reason that they had in mind at the time making the 
good faith defense, as the Honorable James Mead. Federal Trade Commission 
Chairman, put it in his April 18, 1951, letter to Senator Pat MeCarran, Senate 
judiciary Committee chairman, subsidiary to the basic Clayton Aet p oO 
reserving commerce from substantial suppression of competition 

ve believe that S. 719 changes all this by providing that good-faith mee g 

competitive prices shall be a complete defense to a charge of price dis 

on except Where the accused knew or should have known that the \ 

ice he met was unlawful Let us give an example 

Company A decides it time to increase its share of business in ao certaiy 
market It finds the most convenient method of doing so is to lower the p iL 
to a few of its outlets It knows that these outlets have been offered more 
ittructive terms DN some colmpetitol but it also knows that for one rensol 
or another these outlets have not taken on the competitive brands In any 
event, company A reduces its prices to these outlets They thke the reducet is 
nd in using them inflict serious competitive injuries to other outlets not 
favorably treated 

Along comes the Federal Trade Commission to investigate. Company A at 
the obvious fact of injury to non-tavored outlets, but savs, “Gentleme we 

do it. and did it in good faith, to meet competition from the other firms. 

Phe Commission still has its doubts, however What then must it de It 
ooks up the Clayton Act as amended by S. 719 and finds that it must ve 
that 1) company A’s Competitors’ prices were unlawful, and (2) that 
any A knew or should have known these prices were unlawtu 

So, the Commission delays the proceedings against company A nd « 
omMpany A’s competitors nitiating as it ere an entirely new proce ng 
determine whether their prices were lawful Then issuing tha th ( 
iiSSio! nds these prices to have been unlawful, it 1 st further find whethe 

mpany A knew or should have known these prices e ubnlawtu 

Frankly, we very much doubt that the Commission roanvone outsice 
executive staff of company A can prove that company A knew or should h 
nown the prices to be unlawful, short or being able to prove th a vay 
V's accounting and legal experts had had ready access to its competito hooks 
ind records Even granting that cellusion does oeceur ino American isiness 
rom time to time, we seriously doubt that any concern, no matter he friendly 
With competitors, would allow those competitors to have analysts poking ie 
noses junto its intimate affairs Frankly, we wonder whether any company n 
he absence of some legal ruling to the effect, can have any accurate knowledge 
whether its competitors’ prices are lawful or unlawful 

It may be that the Commission can, over a period of years, determine whether 
this belief exists in the case of firms honestly trying to meet competitive prices 
Rut we doubt that the Commission can, or any agency can, determine whether 
this belief exists in the case of those trying to beat the law And here © 
bserve that most law-enforcement bodies are mainly concerned with those try 
ne to beat the law, rather than with those honestly trying to comply th it 

However. even granting that the Commission could prove that prices me 
vere unlawful. that is can make a finding whether alleged unfair disc hnators 
new or should have known them to be unlawful, what then would oe Ir’ 

Historically, as you gentlemen know—and as stall business knows eve 
bette! alongside the Commission the tortoise moves with the speed of e | ‘ 
We make this statement as an organization in complete sympathy with - 
Commission's objectives, and not by way of criticism of any Commissio el 
sonnel 
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Consider that the Commission consistently takes upward from 2 to 10 years 
to complete its cases, that in some big cases its time record has stretched to 
over 10 years. For instance, the Cement case took over 10 years to complete. 
The United States Rubber Co. case took almost 4 vears to reach the cease-and 
desist stage, hasn’t yet-—-12 years after issuance of the cease and desist—been 
concluded. The Tire Industry Maximum Discount case was initiated in July 
1947, and no final action has yet been forthcoming. Records of many other 
cases will testify to similar developments. 

Now, add to the delays already being encountered by the Commission the 
delays which would occur through requiring the Commission to prove that prices 
Inet in good faith are themselves unlawful, and that alleged discriminators knew 
or should have known them to be unlawful, and chances are that even if the 
smiall-business price-discrimination prohibitions of the Robinson-Patman Act 
aren't knocked out, the delays experienced in Robinson-Patman Act price dis- 
crimination cases will be doubled. 

As far as small, independent businessmen are concerned, the trouble with this 
picture would be this—that by the time the cases were concluded, their only 
upact would be on textbooks studied by eager young law students in their late 
college years; conclusion of the doubly delayed cases would afford no practical 


¢ 


relief to injured independent businessmen except perhaps as some of their num 


ber looked down from their heavenly seats to earth. Though why anyone should 
care to look back from Heaven to earth is beyond imagining. 
These then are our reasons for opposing S. 719. But before concluding our 


remarks there is one additional point we wish to make clear—that we are not 
opposed to any seller using any pricing system that is permitted by existing 
law. We believe, as we have believed all along, that under present law, even as 
it existed prior to the Indiana Standard decision, all businessinen in these 
United States had the right to absorb freight, provided they did not misuse this 
right to promote price fixing or suppress competition or unfairly damage their 
competitors or associates. 

Now, in conclusion, as Senator Estes Kefauver said in his minority report to 
Senate Judiciary on S. 719, we say: 

es Chis is a time when smaller business firms are suffering severe 
inequalities created by their Government. These inequalities are threatening 
the very existence of small business We do not believe that big business ac 
tually needs, in addition to its other advantages, an effective repeal of the law 
against discriminatory selling. We believe that big business is fully able to 
colnpete or the basis of efficiency and to survive the competitive struggle with 
its smaller competitors. There is no excuse for giving big business the added 
privilege of using its aggregations of financial power to destroy its smaller 
conipet tors.” 

Which is exactly what the Congress will be doing if it passes S. 719 or simi 
lar legislation. 

Mr. Burger. On page 4 I say: 

Even granting that collusion does occur in American business from time to 
time, we seriously doubt that any concern, no matter how friendly with com- 
petitors, would allow those competitors to have analysts poking their noses into 
its intimate affairs. Frankly, we wonder whether any company, in the absence 
of some legal ruling to the effect, can have any accurate knowledge whether its 
competitors’ prices are lawful or unlawful. 

Mr. Chairman, I have to cite my experience in the rubber-tire indus- 
try, of which I have been a member for 42 years. I visited your State 
time and time again. I think about 10 or 11 years ago I was greeted by 
a very fine group of dealers at Cheyenne. ‘Two were present that you 
are probably acquainted with, George Carroll and Fred Kingham. 

So what I will cite in these various cases is applicable to 300,000 in- 
ce pe ndent retailers of tires. 

I recall in 1929 that I was authorized by the dealers of the Nation to 
effect a contract to meet a situation facing them through the Good 
year-Sears, Roebuck contract. We entered into a contract with the 
Miller Rubber Co. in the summer or fall of 1929. That preceded the 
Atlas contract, which was the Standard Oil of New Jersey. Our con- 








PRICE DISCRIMINATION AND BASING-POINT SYSTEM 25 
tract was made with the Miller Rubber Co. at Akron, Ohio, in Decem- 
ber of 1929. About February of 1930 the B. F. Goodrich Rubber Co. 
acquired the Miller Rubber Co. 

When they acquired the Miller Rubber Co., our contract had been 
just recently executed with the Miller Rubber Co. for a 5- year an 
I recall on my visit at the office of the B. F. Goodrich Rubber Co. 
Akron, Ohio, in February 1930, that one of the objections to the con- 
tract was that they would not permit anyone to review their costs 
They were very definite. They told me that they would cancel the 
contract in some manner or means before they would permit us, as tire 
dealers, under the rights of our contract, to review the costs. 

Then, I will go from 1930 up to 1936. The United States Rubber 
Co. had formed a group under the Robinson-Patman Act setting up 
three customers: (1) The car manufacturers, (2) the mass distributors, 
(3) the dealers of the United States Rubber Co., which were formed 
nto what they called a United States Tire Dealers Mutual Co. They 
appointed an advisory committee. That advisory committee was 
supposed to have all the rights and privileges to check costs of the 
competitors or the other customers of the United States Rubber Co. 
[In my many visits throughout the United States conferring with these 
independent tire dealers who were members of the United States Tire 
Dealers Advisory Committee, I asked those dealers every so often, 
“Are you aware of the price that tires are being sold to any of t] 
mass-cistributor accounts that the United States Rubber Co. has, such 

s Montgomery Ward, Western Auto Supply, Atlas Supply, which 
Standard Oil of New Je rsev ¢ eet ave you any idea of the price tha aut 
the United States Rubber Co. is selling to the car manufacturers ? 
They said “No.” At each and every time some enterprising, efficie 
and ambitious member of the advisory committee of the dealers caked 
that question, he was told that such information was supplied to the 
Federal Trade Commission every year, which we believe was never 
done. 

so | Say under the provisions of S. 719 for anvone to go in and 
attempt to find an unlawful price of a competitor is an impossible 
tusk. 

Mr. Chairman, on page 4, in the second paragraph I said: 

It may be that the Commission can, over a period of years, determine whether 
this belief exists in the case of firms honestly trying to meet competitive prices 
But we doubt whether the Commission can, or any agency can, determine whet] 
this belief exists in the case of those trying to beat the law. And here we ob 
that most law-enforcement bodies are mainly concerned with those try 
beat the law, rather than with those honestly trying to comply with it. 


I don’t believe that any industry in the United States has been more 
thoroughly exp pare) V Government agencies and to a degvree—the 
findings in the case that I am going to cite in 1936. on the 4th of 
March 1936, led to a great degree by the Congress supporting the 
Robinson-Patman Act. I am referring to me case at Docket No. 
2116, In the Matte r of the Goodyear Tire » ubber Compa) Ny, the 
Federal Trade Commission. This is the oan Mr. Chairman. 

[ am not going to take the time to review this very import ant 
document, which is the base, in my opinion, of all os e discrimination. 
But here is the significant statement on page 8 of that document: 


The president 
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meaning of Goodyear— 

of respondent in February 1930 in his report to the stockholders for the year 1928 
said: “The great body of Goodyear dealers through which Goodyear tires are 
marketed constitutes unquestionably, we think, the most efficient medium of 
distribution and service available to the tire consuming public the world over.” 

Now, bear in mind, Mr. Chairman, when the president of Good- 
year Tire & Rubber Co. made that statement he had in existence the 
contract relationship between the Sears, Roebuck Co. and his own com- 
pany, and it will be found upon the record of this important docu- 
ment of the Federal Trade Commission that that contract relationship 
did more to destroy and ruin thousands of tire dealers, many thou 
sands of tire dealers, many of the smaller rubber companies, not alone 
in your State but throughout the Union. 1 believe that at a mass 
meeting that was held in Washington on March 5, 1936, and the 
same day visiting with the President of the United States in the White 
House—I was one of the 9 or 10 that was privileged to attend—I think 
that toa large degree the findings in this case influenced the Congress 
to vote and ratify the Robinson-Patman Act. 

This case in itself found that there was a $41,000,000 preferential 
accrued during the life of that contract which went to destroy inde- 
pendent tire dealers and independent small rubber companies, where 
today we got left in the rubber industry four practically controlling 
better than 90 percent of the production and the tire dealers of this 
Nation fearful to step out of line because they're fearful so far as their 
next source of supply. 

Senator Lone. Could I ask you a question along that line, Mr. 
Burger ? 

Ii that is the contract I have in mind, that was in effect. prior to 
Robinson-Patman. That was a contract by which Goodyear Tire 
& Rubber Co. was selling tires to Sears, Roebuck at about one-third 
less than the price at which they sold those tires to independent tire 
dealers. 

Mr. Burcer. Equal quality and equal grade, and during that life. 
Senator Long, I was a Goodyear dealer at the time. We were getting 
a piece of merchandise that we were told by that company was equal 
to the Goodyear all-weather tire, which was the best grade tire, and 
t took the Federal Trade Commission's investigation to find out 
that we were oiving to John (). Public a second-rate tire. So the 
situation IS 

Senator Lone. The one that was being sold through Sears. Roebuck 
and sold through the independent dealers- — 

Mr. Bureer. The tire that was sold to Sears, Roebuck, it was the 
best erade (roodvear made. 

Senator Lone. You mean Goodyear actually sold a better tire to 
Sears, Roebuck at a lesser price than they sold to the independent 
dealers / 

Mr. Burcer. No. On equal grade and quality of the first-grade 
Goodyear tire that was sold to Goodyear dealers, that similar grade 
of material was sold to Sears, Roebuck at a tremendous lower cost 
than any Goodyear dealer could ever hope to buy it. 


Senator Lone. If my recollection serves me. that was at a cost of 
about one-third less than the price at which they sold the same tire 
te the ordinary independent tire dealer. 








PRICE DISCRIMINATION AND BASING-POINT SYSTEM 27 

Mr. Burerr. As I think your distinguished senior Senator re 
marked in this same hearing room during the hearing in the rubber 
tire situation in 1942, I think I quote him correctly when he said it 
wasn't just competition, it was just merely “destruction.” Iam refer 
ring to Senator Ellender. 

Senator Hunr. Tell me. in the sale of those tires to Sears, Roebuck. 
was the an from the factory direct to each de aler, or was it 
direct to Sears, Roebuck’s depot at their home office ¢ 

Mr. Burcer. That was the intent in the original contract, Senatoi 
Hunt, but in the findings of the Commission in this major case, they 
found many cases where drop shipments were made during the life 
of the contract. The contract did provide, I beheve, in the first in 
tance that tires were to fo to certain cle ‘pots, major depots of Sears. 
Roebuck. and in turn be redistributed to their local branches. But 
in these findings here you will find that very frequently drop ship 
ments mine made continually during the life of the contract. 

Now, hat happened when this contract was canceled after the en 
actment a the Robinson-Patman Act? The B. F. Goodrich Rubber 
Co. at the time had 50 percent ot the Atlas Supply, which was Stand 
ard Oil of New Je sey. The Goodyear Tire & Rubber Co.. shortly 
after aa enactmentt of the Robinson Patman Act, canceled the con 
tract because, the president said, they couldn't justify the price unde 


the law. A few months later the president of B. F. Goodrich can 
celed the contract with the Atlas Supply, which today is probably the 
biggest contract of its kind in our Nation. They suid that they 


couldn't justify the price and therefore canceled the contract. 

W hat happened sa United states Rubber Co. comes along to 
conform with the Robinson Patman Act. They form what they call 
the United States Tire Dealers Mutual Co. They had three customers 
The car manufacturers, the dealers, and the mass distributors. Phe 
relationship was exclusively through those three channels. No othe 
channels would thes have, 

What happens L probably was the only man in the United State: 
that was consulted in the formation of that contract by the president 
of United States Rubber Co.. Mr. Davis, and Mr. L. D. Tompkins. 
the vice president, and I said to those two ventlemen: “Will those 
lealers in the mutual company have the right to review, will they have 
the veto power! 

“Well.” they said, “Mr. Burger, we're not going to give any dealers 
-_ power to veto on ove rhead or distribution cost.” They were to 

‘placed on parity to meet with all competitive conditions within the 
a ber-tire industry. 

Within a few months after the contract or the arrangement was 
made, charges were filed VV ith the Federal Trade (Commission for VIO 
lation of the Robinson-Patman Act. Some 2 or 5 vears later the Com 
mission issued a cease-and-desist order charging violation of the 
Robinson-Patman Act. T think this was 1939-40, Mr. Chairman. We 
don't know vet whether that order has ever been lived up to by the 
United States Rubber ( o., and consequently the preferential roes 
on and on. 

Senator Lone. Could Task you a question directed toa hypot het! al 
tate of facts: Assume this bill passes and good faith is made a com 
plete defense. Would it then be possible for Sears, Roebur c and 
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Montgomery Ward to go to the Big Four tire manufacturers and say 
“We want 20 percent or 25 percent discount,” and further say ab: 
“We have found pe some little small manuf acturan of tires 
here who will meet that price, who will give us a price of 25 percent 
below the price you are charging us, although he cannot Saar our 
full needs, but you are legally entitled to meet his price and either you 
meet it or else we cut down our order to you.” Would it be possible 
then for one of the Big Four tire manufacturers to give Sears, Roebuck 
and Montgomery Ward a discount of, let us say, 25 percent legally? 

Mr. Burcer. Not unless they give it to all their customers. 

Senator Lone. If this bill passes, would it not be possible? 

Mr. Buroer. If this bill passed, yes; because they would say: 
“We're meeting a competition in good faith.’ 

Senator Long, I'm not a lawyer. Iam what you might call a retired 
tire dealer, devoting the rest of my life to the problems of independent 
business through the National Federation of Independent Business. 

I know of no industry that’s been plagued with that comment, 
dealers in your State and Senator Hunt’s State and every other State, 
that when they run into these competitive conditions, the usual alibi 
from the companies are they had to meet a competitive price. 

It’s only recently—let me cite just some few cases. In Buffalo, 
N. Y., the dealers up there complained about an arrangement that 
was going on in the company-owned store of a major company. When 
the dealers checked into it, what did they find¢ That the manufac- 
turer was bufling the names off their first-grade tires and selling them 
to trucking and bus accounts under the idea: “Disregard that buffing 
of the name. The tire has the same guaranty as if the name was on 
there, and we're giving you this attractive low price.” 

Now, when the dealers found that situation, what happened? The 
alibi was that they had to meet good faith. And that’s characteristic, 
whether it’s in that city or any other city throughout the United 
States. 

Senator Lone. Might I just consider this problem for a moment 
with you: If a company like Goodrich has to either take Sears, Roe- 
buck or leave it on the same terms that they take all their smaller 
customers, and Sears, Roebuck then decides that they don’t care to 
buy Goodrich tires on that basis, then Goodrich would have to depend 
upon those independent purchasers in order to have a market for their 
tires. 

Mr. Burerr. Exactly. Exactly; that’s what we were hoping as tire 
dealers, that eventually these big suppliers of tires would bring our 
buying price down somewhere near uniformity that would permit us 
to go out and meet competition as we find it in conjunction with these 
mass distributors. But they didn’t do that. They never did do that 
in all these prices. 

Here is a pamphlet, Senator Hunt, that was issued by the Senate 
Small Business Committee in 1941 entitled “Small Business Problems 
of the Tire and Rubber Manufacturer.” This is one of the first pam- 
phlets that was issued by the Senate Small Business Committee during 
the Seventy-seventh Congress. It is a compilation of reports from 
dealers in every State of the Union. I’m not going to take the time 
to read the basic problems but there are reports night in that com- 
mittee print right from your own State of Wyoming showing what 
the dealers faced. 





v 
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Now, what we're interested in—and I’m going to bring it hurriedly 
to the committee’s attention, because I want it in the record, because 
it is price discrimination—l’m quoting from an editorial in the publi 
cation called Labor, dated Saturday, July 14, 1951. [am not goin; 
to read the entire editorial. It is headed i eood xample: Dempsey 
kiils the fifth-tire fake.” That part of the eclitorial that I am 
ested in is this: He is referring to a distinguished Member of Cor 


Tess. 


We found that a man by the name of Burger, head of a small bus 


l 
ition, for years has been trying to get automobile dealers to sell new cars 
nly four tires so that dealers could profit by selling the es at retail 
The Korean War and the defense emergency gave Burger the chance 

the idea to NPA Moreover, as Labor reported several months ago, the Big 

Four and the car manufacturers liked this idea because they were crowded w 

defense contracts, couldn't supply enough tires to the retail dealers a 
heir dealers would be taken away by the smaller tire manufacturers 


] 


Mr. Chairman, | want to ask to have inserted in the record my tele 
ral on July ll to the Honorable Manly Fleischmann, Naat Oy) au] Pro 
duction Authority Administrator. In this telegram I ask that any 
new order as issued by the Government agencies provide that “auto 
mobile dealers, tire dealers, and all other retatlers have the Oppo! 
tunity to supply that fifth or spare tire.” Rank price discriminatiot 
has existed in that situation for the past 20 years. In other words, 
the price as enjoved by the major car inanufacturers is far in excess 
of the cost tothe independent retailer, or even to the automobile dealet 
This creates a handsome profit for the car manufacturer w] 
opmion, Is a rank cduscrimination affecting wpproximacle ty 
ndependent retailers, 

| would like to I} ive 1h \ telegram Lo Mr. K le SChiAD Dade J 
the record, 


Senator Hunr. It ill be incorporated as part of 1 le reco! 
opyecllon. 
J 
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attention of the committee that in September 1941, through a private 
publication I had and still have in the rubber tire industry, National 
Independent, I filed charges at the request of both the Federal Trade 
Commission and the Department of Justice, the Antitrust Division, at 
their request, charging evasion of the Robinson-Patman Act and 
violation of the antittrust laws. 

Is is any wonder in the minds—in my visits throughout the Nation 
and speaking for an organization which I am authorized to speak 
for—not my voice—is it any wonder in the minds of these independ- 
ent small-business men where this thing is headed for, when we realize 
that in February 1947 the Assistant Attorney General appearing 
before the Senate Civil Service Committee said that for 35 vears the 
administration had been giving merely lip service to the enforcement 
of the antitrust laws. 

Are you going to add to this situation the difficulty by amending 
the Robinson-Patman Act that will make it absolutely worthless ¢ 
There is no other alternative to protect small business of this Nation 
but for the increased enforcement of the Robinson-Patman Act. 

I said before the retail druggists in their convention in Long Beach, 
Calif., that the day that the Robinson-Patman Act is repealed, inde- 
pendent business of this Nation can puta lock on the door. 

Now, I have briefed this as much as possible. We’re opposed to any 
amendment such as provided in S. 719. We believe it would be an 
out for an alibi. 

And I’m not going to take the time, in the splendid debate on the 
floor of the Senate in which Senator Long participated, but I did find 
that my very, very good friend, and he’s a very good friend, Senator 
Whe Try, s aid that in his own State of Nebr: aska, that they must have 
legal sanctions to the basing point system. 

Now, i in the House Judiciary Committee’s hearing that is going on 
up until today, it’s all on this proposition of legalizing the basing 
point. 

It’s my hope and trust as a stimulant to small business procedure 
tod: ay that the committee, that it may find a recommendation to vote 

‘no’ on S. 719. 

Senator Hunt. Mr. Burger, T would like to ask you one question. 
Will vou turn to page 2 of the bill? 

Mr. Burcer. I haven't the bill in front of me, Senator. 

Senator Hunr. I think I can explain it to you so vou can answer my 
question. The bill reads on page 2: “for the seller to show that this 
differential in price or his furnishing a greater service or facilities was 
made in good faith to meet.” and now I am reading at line 4; would 
it improve the bill to any extent to insert at that point these words: 
“but not go below.” 

Mr. Burcer. That’s on line 4, to meet the particular low price. 

Senator Hunr. “But not go below.” “In good faith to meet,” and 
then insert “but not 0 below” the equi ally low price. 

Mr. Burcrer. Well, Senator Hunt, the “not go below,” I would see no 
reason for—I see no reason for a supplier to go in there to just meet 
the alleged low price. The shrewd buyer who is more or less cognizant 
of those situations, if he was to make a change, he would probably 
want a lower price than he is enjoying be fore he would make that 
change. 
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Senator Hunr. In other words, he would not want to bargain for an 
equal price, 

Mr Bt RGER, He wouldn't waht to bargain except he would be 
foolish to tuke On something else unless he did vet a lower price, 

Let me vet this-one point to you, Senator Hunt. During the life of 
the Robinson-Patman Act, I have made it my business time and time 
ugain mn discussing this law with cost accountants, some eminent peo 
ple . and they say that where a price differential is oiven between one 
buver over the other of 114 percent, 2 percent, or 3 percent, it’s almost 
impossible to justify a true saving. 

And I think this much: That when the Robinson-Patman Act was 
put in existence, for the first time small business of this Nation felt 
n their heart and soul that thev had something that was going to keep 
them. if they were eflicient,. Lh) the business WoO! ld. 

Senator Hunt. Thank you, Mr. Burger. 

Senator LONG. Could ] just ask this one question: LHe re is the k ha 
of question I am thinking about, Mr. Burger: A tire manufactures 
like Armstrong or Coopel Mohaw k would hot pretend LO supply tive 
needs of Sears, Roebuck with their present factory and equipment 
and yet, under this bill, if Armstrong or Coope Mohawk offered to 
vo below the price of United States Roval or ¢ rmoodyear to acquire the 
business of Sears, Roebuck on Montgomery Ward, it would then be 
legal for Goodyear or United States Roval or Goodrich to drop then 
price to meet that price of Armstrong or Cooper-Mohawk, even though 


they would not vive the same consideration to the independent tire 


» 


dealers. 

Mr. Br RGER., ‘| ie! they would have to mive it, if Iw aerstan 
Robinson Patman Act to some de 
same consideration. 

senator LONG ‘Today they wo ila. but under this amendment 
my feeling I doubt if they would. 

Mr. Burcer. In regard to the smaller rubber companies, vour ques 
(10h 1S a Very cood one. When the Goodyear contract was canceled, 
they canceled the contract of their own free will in the summer of 1936 
Sears. Roebuck then turned around and did all of their business and 
are doing their business with the smaller rubber compat 

Senator Lone. Thank you very much. 

Senator Hunt. The committee will stand adjourned until Monday 
morning. 


( Whereupon, the committee adjourned.) 


rree, they would have to @ive the 


1Eac 
LiCs. 
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MONDAY, JULY 16, 1951 


Unrrep States SENATE, 
SUBCOMMITTEE ON Price DiscRIMINATION 
ND THE BastInGc-PoInt SYSTEM OF THI 
SELECT COMMITTEE ON SMALL BUSINESS, 
Washinaton, D. C. 

Phe subcommittee met pursuant to adjournment at 10 a. m. In room 
L57, Senate Office Building, Senator Hunt (chairman) presiding. 

Present: Senator Hunt. 

Also present: Dr. Walter Adams, economic consultant to the sub 
committee. 

Senator Hunr. The subcommittee will come to order. We will 
hear first from Mr. Rowe. 


Mr. Rowe and other W itnesses who nia be Ln the roont Wwe lave 
2 hours this morning, and we have six witnesses. That would divide 
ip something around 20 minutes for each witness. If some of you 
muav be re] resenting the sume interests and want to allocate vour time 


} 


fo some othe spokesman. that will be quite all meht with the com 


mittee. 


All right. Mr. Rowe. 


STATEMENT OF R. H. ROWE, VICE PRESIDENT AND SECRETARY, 
UNITED STATES WHOLESALE GROCERS ASSOCIATION 


Mr. Row; My name is R. H. Rowe. [ am vice president and re 
tary of the | nited States Wholesale Gcrocers Association, : tional 
trade organization of independent wholesale food distributors, with 
oflices located in Washington, D. ¢ 

In order to explain our position and our concern with S. 719 
necessary, we think, that we review the circumstances connected with 
the origem and passage of the Robinson Patman Act. wi we be 
heve 1s endangered by this measure. 

[ do not think, Mr. Chairman, that any Senator on this subeom 
mittee was in the Senate 15 years ago when the Robimson-Patman 
\ct was Passe l. and i think that vou ventlemen of this committee and 
the other Senators who were not then in the Senate would be inter 
ested in this review of the whys and wherefores and the benefits of 
the Robinson-Patman Act. 

In the vears prior to 195), complaints and protests wWalnst price 
and other diseriminations granted by food and grocery manufacturers 
TO bie mass buving organizations had reached Vast proport O n 
effect. amounted to a national trade scandal, 

In order to cde something about this situation, our associatio 


spring of 1LO35 dratted proposals tO amend thre ( lavton \ et. ae red 
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to eliminate discriminations in price, quantity discounts, and broker- 
age and advertising allowances. These proposals were approved by 
our annual convention held May 21-23, 1935. 

At that time the NRA codes were still on the books. We were 
never satisfied with the trade practice rules in the grocery codes. 
They were not specific enough and did not go far enough in their 
app! cation to price ahd other discriminations. Moreover, the codes 
were practically moperative from lack of enforcement. Then on 
May 7, 1935, the Supreme Court declared unconstitutional the Na 
tional Industrial Recovery Act and the codes framed under it, leaving 
reliance only on the Clayton Act. The Clayton Act had never been 
effective in preventing the discriminations that were working havoc 


mou trade. 

At that time also, Congressman Wright Patman of ‘Texas, under 
House resolution, was chairman of a committee investigating the 
American Retail Federation, also lai 0 
cl “ling t he discriminatory practices whi nh we soucht to have banned, 

Wes ibmiuitte (| to Con eressman Putman our proposals for amending 
the Clayton Act. He agreed with their principles and objectives and 
on June 11. 1935. introduced a bill embodying them. A similar bill 
was introduced in the Senate on June 26. 1935, by the late Senator 
Joseph T. Robinson, then Senate majority leader. The measure after 
a number of amendments were enacted at the next session of Con 
oTress and was approved by the President on June 19, 

The Robinson-Patman bill passed the House by a huge bi-partisan 
majority of 290 to 16. It passed the Senate with only a few dissenting 


e-scale buving and selling, in 


Fy 


1936. 


voices. 
Mr. Chairman. I have often wished that the majorities in the recent 
3 ons of Congress were 2 nterested and as desirous of protecting 


: . 
rweakened as the haypyorities were 


the Robinso1 Patman Act from being 
to enact 1t lo vears ago. 

The investigation of large-scale buving and selling methods that 
the Patman committee conducted in 1935 prior to and after the intro 
duction of the Robinson-Patman bill disclosed that the Great Atlantic 
& Pacific Tea Co. alone was receiving annually from its manufacturer 
suppers SHO0O 000 nN advertising allowances and ott the Invoice 
q\ a} City diseowm { thos ) off the 1 voice quantity ciseo. nts were se 
eret discounts known only to the seller and the favored customer, and 
there were, of course. some discounts shown on the face of the 1n- 
voices—and S2.000.000 as brokerage fees, making a total of S8.Q00,000 
ther were not available to the individual food 


J dah 


distributor or available in very much less amou 


1! oneessions th 


at ai 

\ list of the names of manufacturers together with the amount of 
their discounts and allowances to A. & P. appeared in the record of 
the Patman committee hearings. It had wide circulation. It rocked 
the grocery trade and nn dustry from center to circumference, Many 
distributors who had been assured by certain manufacturers that they 
were vetting as low a price al dd as f ivorable ireatment in discounts 
and »pllowances AS Ks & P. or anvone else were shocked and cise@usted., 
Members of our oreanization who had been receiving a modicum of 
su neessions declared their willingness to forego any advantages 


that vd Dee] obt yined order threat the entire mniqiuities system 
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Trade reaction to the list was thus immediate and emphatic, and 
proved very effective in securing the enactment of the Robinson-Pat- 
man bill. 

Mr. Chairman, at this point I offer for the record this list of manu 
facturers that I speak of. 

Senator Hunt. Without objection, it will be received and made a 
part of the record at this point. 

(The qaocument referred LO is as follows:) 


List OF MANUFACTURERS 


(Showing brokerage, extra quantity discounts and advertising allowances, given 
by them to the Great Atlantic & Pacilic Tea Co., prior to July 1935) 


] t 


This list Was presented as part of the testimony of Mr. C. W. Parr, A. & P. 
t the hearing held on July 9, 1935, in Washington, D. ¢ by the 
f American Retail Federation of 

which Congressman Wright Patman of Texas was chairman. 





buying official, a 


House Special Committee on Investigation o 


The Government introduced this list in evidence at the trial of the antitrust 


it against the A & P Co. at Danville, Lil. marking it “Government Exhibit No 


The list as presented to the Patman committee follows: 
Airy airy Foods, cake flour, 5-percent advertising allowance 
\labama-Georgia Syrup, 15-percent case flat and quantity percent included. 
Alaska Packing Co., salmon, 5-percent advertising allowance. 
Alexander & Baldwin, pineapple, 5-percent advertising allowance. 
American Alnmone, ammo, 10-percent advertising allowance 
American Chicle, gum, 20-percent advertising allowance 
American Diamalt, malt sirup, 35 cents case on quantity scale 
American Molasses Co., molasses, quantity scale 1-5 percent 


American Pop ¢ orl 


n, pop corn, o-percent advertising allowance 





Andrea Process, onion salt, 10-percent advertising allowance. 

Angelus-Camptire, marshmallows, quantity scale 3—5 percent. 

\. P. W. Paper, toilet paper, $100 per month flat percent advertising allowance. 

Arbuckle Bros., Yukon coffee, $200 per month flat and 5 percent additional. 

Armour & Co,, regular line, 3 to 7 percent on canned meats advertising allowance 
fresh meats, one-half percent quantity allowance if purchases total $10,000,000, 

Atlantis Sales Co., line, quantity scale 5-7 percent 

Atmore & Son, line, S-percent advertising allowance 

B. T. Babbitt, line, quantity scale 15-80 cents per case. 7,500,—1 

Baker-Bennett-Day, nuts, 5-percent advertising allowance 

jaker Food Products, canned meats, 5 percent for brokerage 

sall Dros., general support, payment at end, advertising allowance 

sarron-Gray, fruit cocktail, 5-percent brokerage. 


ittle Creek Food, line, 5-percent advertising allowance 


00 (case), 


seechnut Packing, bacon, coffee, biscuit, quantity scale 7 percent for over $200,- 
000; candy, gum, $7,000 per month that advertising allowance ie, $10,000 per 
ar flat advertising allowance, 
Bell, Wm. G., seasoning, quantity, 5 percent for 50,000 dozen over. 
I 


Derst ostel Dix fic lal, toothpicks, ° percent advertising allowance. 
Best Foods, Nucoa, quantity scale, O0-l¢é per pound, 2-10 million pounds; B. B 
pickles, o-percent advertising allowance and quantity; Inavyonnalst w- percent 


ndvertising allowance 

sever, W. L., dog food, 5-perecent advertising allowance 

lack Flag Co., insecticide, 124-percent quantity 

ue Moon Cheese, cheese, 5-percent advertising allowance 

orden Sales, cheese, $380 to $50 per thousand for 500 to 700 and over a thousand; 
Eagle M. M. M. chocolate, $1,500 per month flat advertising allowance 


Boston Food Products, 5-percent advertising allowance 


Boston Molasse molasses, 1—) percent for 3,000 to 15,000 cartons 
Brill Co., H. C., FE. Z. Freeze, 5 cents per dozen advertising allowance 
Brillo Manufacturing Co., Brillo, 10 advertising allowun 


Brown Son, Wm., 5 advertising allowance, 
Buckeye Soda, Novite, 15 advertising allowance 
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Bunte, candy, 5 advertising allowance. 

Jos. Burnett, extract, 5 advertising allowance 

Burnham & Morrill Co., line, $1,257.75 per month flat and 5 percent adjustable 
for advertising. 

surry Biscuit, line, 5-percent advertising allowance 

Burton Morrow, extracts, $2,000 flat for advertising allowance 

ch Biscuit Co., biscuits, 5 percent for advertising allowance. 

California Animal Products, dog food, 4-percent brokerage; dog food, 5-7 per- 
cent S200 000-8300 000 

California Packing Corporation, Del Monte, 5-percent pur. contract 

California Prune & Apricot, Sunsweet, 3—7}.-percent 5 to 10 million pounds 

California Sanitary Co., Ltd., olives, ripe, 10 percent for advertising allowance. 

Canada’s Pride Products, Milco Malt, 25¢ case for advertising allowance 

Candy Crafters, candy, 5 percent for advertising allowance 

Cargill, W. H.. sirup, 5 percent for advertising allowance 





Castleberry’s Food Co., canned meats, 5-percent brokerag 

Chappel Brothers, dog tood, 5 percent for advertising allowance plus 5-percent 
} kerace 

C} Boiard 1 5 percent for advertising allowance 

Chocolate Sales. Hershey line, $5,000 a month flat for advertising allowance 

Church & Dwight. sodas, 10 percent sal soda and 5 percent bicarbonate of soda 

Clapp, Harold, Inc., baby foods, 5 percent for advertising allowance 

( rk Bros. Chewing G , gum, 11 cents a box for advertising allowance 

( ton, S. ¢ f sirup, 10 percent for advertising allowance 

Cleveland Cleaner all-paper cleaner, 5 percent for advertising allowance, 

Climaline Co., & Bowlene, $10,000 per year with 5 pereent adjustable 

Climax Cleaner Manufacturing Co., cleaner, 40 cents gross for advertising 

wane 

Clorox Chemical, Clorox, 5 percent for advertising allowance. 

Coast Fish, dog food, 5 percent for advertising allowance plus 5 percent 
broke roe 

Cols Palmoliv Pes e®, Palm Olive and Octagon, 30 gross, others 15 cents 

iM 
College Inn, line, 5 percent for advertising allowan 


Columbus Packing Co., 1 percent lard, fresh and S. P. and D. S. meats; 2 percent 
smoked meats: 5 percent sausage; and spec inl brokerage 
Comet Rice Co., rice, 10 percent for advertising allowance; flakes, 15 percent for 


advertising allowance 


Corn Products, line. 85.000 month for advertising allowance 
("y er Jack Co.. eracker jack, 3 D> yy reent SBP 000 and over quantity nilowance, 
Cranberry Canners, sauce, 2 percent for advertising allowance 


Crosse & Blackwell, line, 50 cents per store once a year for advertising allowance 


Crown Cork & Se caps, 5 percent and 5 percent for advertising allowance 
Cudahy Bros. Co., canned meats, 5 percent brokerage 

( e Bros., catsup, 5 percent for advertising allowance 

Dairy Sealed, Inc., container milk, 2 percent cash discount 


R. LB. Davis. baking powder, 4 to 5! percent on S500,000 to SS75,000; Cocomalt, 


Cutrite Wax, 5 percent advertising allowance 


Deck Jacob E., canned meats, 5 percent brokerage 

Derby I ois, Ine., canned meats, 5 percent brokerage 

Detroit Soda Products, sal soda ess than carload, 10 percent and 5 percent for 
idvertising allowance; caurload, 10 and 10 percent; baking soda, 5 percent for 
ndvertising allowance 

Diament, Inc., candy, 5 pereent for advertising allowance 


Diamond Match, Signal, 7511 contract price; S. A. W., published quantity 


Dif Cory tion, Dif cleaner, 10 percent for advertising allowance 

Drackett Products Co., line, 5 percent for advertising allowance 

Duff, P. & Son, Palmetto Mol., 10 cents per case for advertising allowance; Duff 
Reg. Mo 20) percent to 50 cents per cause on 10,000 to 30,000 cases: mixes, 5 


percent for advertising allowance 


Duffy Mott Co., prune juice, 5 percent for advertising allowance. 

Dunlop Mills, corn meal, 10 cents per hundredweight for advertising allowance. 

Durkee Far vy Foods, cocoanut, 1 percent (G. F. M. memo.) : salad dressing, ete 
7 percent fo dvertising and 1 percent additional for increase: Contanina 


( lt) ts onllon for ! facturing purposes 
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Durkee Mower, Marsh, fluff, 5 percent for advertising allowance. 
Kavenson & Son, Inc., soap, 30 cents per gross for advertising allowance. 
Educator Bis. Chicago, line, 10 percent for advertising allowance. 
Edwards, BE. H., marshmallows, 5 percent for advertising allowance 

I 








“ancier Foods, Inc., dog food, 5 percent for advertising allowance plus o percent 
brokerage 
Fred Fear, dyes, 5 percent for advertising allowance 
Federal W: shboard, Washboards, 5 percent lor advertising a lowance Wis! 
hoards, for 14,000 dozen 5 percent 
Kerry Morse Seed, seed, 15 to 20 percent if stor ked in 1,000 to S500 stores 
Fitzpatrick Bros., soaps, 3 to 5 percent, $250,000 to S400,000 
Mlako Foods, crusts, 5 percent for advertising allowance. 
leer, | II ulti, LO percent for advertising allowance 
Ford, J. B., cleaner, 50 to 50 cents per case on 5 to 25,000 cases 
oster Canning Co., dog food, 5 percent brokerage 
Franck Hein, chicory, 2 to3 percent on 2,000 to 5,000 Cases 
Friend Bros., line, 5 percent for advertising allowance 
uji Trading Co., Chinese products, 10 percent for advertising allowance 
Gem Products Sales Co., laundry powder, 5 percent tor advertising purposes 
General Foods Corporation, line, s50,000 flat tor advertising allowance a 
or 5-percent discount f ndvertising; Baker's Chocolate, SO.066 pet on 
(>). DD entire cle 
(; ‘ ( l S| 1D)S (Since nD percent for advertising OW ATLCE 
Gold Dust Corp., honey, 1 to 5 percent on 19,000 to 200,000) quantit 
polish, 66 to S4 cents per gross on $5,000 to $25,000 gross quantity, 56,500 flat 
ivertising allowance, soups, 2 percent for advertising allowance 
Golden Rossell Co., apple brandy, 40 cents pr ase for advertising allowance 
Gold Medal Foods, Bisquick and Wheaties, 860,000 flat for advertising allowa 
Good Luck Food, Inec., Good Luck products, 5 percent for advertising allow: 
Gordon & Dilworth, marmalade, 6 cents per dozen for advertising allowance 
Gorham & Co., polish, $1,600 flat in merchandise (a) 
Gorton Pew, line, 5 percent for advertising allowance 
Gioudey Gum Co., gum, 5 percent tor advertising allowance 
Grocery Store Products, Kit. Bouquet, 5 percent for advertising allowance 
5 percent for advertising allowance; Foulds, $180 per month for adve v 
allowance 
Gulden, Inc., mustard, $3,000 for 6 months for advert ng allowance 
Gumpert Co., desserts, 5 percent for advertising allowance 
Hampton Cracker Co., crackers, 5 percent for advertising allowance 
Hansen's Laboratory, Junket, $12,000 per year for advertising allowance 
Harding, J. P., Inc., corned beef, 5-percent brokerage; has percent broke Ze 


Haskins Bros., & Co., soap, 6 percent for advertising allowance 

Hately Bros., lard, 5 cents per hundredweight brokerage 

Hecker, H. ©., Co., package line, 5 percent for advertising allowance 

H. J. Heinz, line, 2 percent for advertising allowance with extra 1 for $4,000,000 

Hills Bros., dates, ete., 5 percent for advertising allowance; grap 
cent for advertising allowance, additional 24% percent if 50,000 cases ran 

erry sauce, 216 percent for advertising allowance 

Hines, J. R., canned stew, 5-percent brokerage 

Hipolite Co., Marsh. Creme, 5 percent for advertising allowance 

Hires, C, E., extracts, 2 to 8 percent on 500 to 6,000 gross quantity 





Hofherr Meat Co., corned beef, 2-percent brokerage 


} 


Hofherr Meat Co., canned meat, 5-percent brokerage 





Hlormel, George, canned meats, 2 to 5 percent on 850,000 to $200,000 ¢ over: 
soups, 2 to 5 percent on 25,000 cases to 175,000 cases or ove 

Hubinger Co., elastic starch, 715 percent for advertising allowance 

Houston, Tom, Co., peanuts, 5 percent for advertising allowan 

Hydrox Corporation, beverages, 6 to 10 cents per case on 25,000 to TO0,000 cases 

Hygienic Products, Sani Flush, 15,000 flat, with adjustment to 7 percent for 
dvertising allowance 

Hiverade Food, lard, 1 percent for $10,000 or over: smoked meats, 2 percent r 
So.0O0: sausage, 5 percent for $5,000 





Lllinois Meat Co., canned meats, 5 percent brokerag 
Lilinois Nut Co., candies, 5 percent for advertising allowance 
I anhoe Foods In - mavonnaise D percent for ndvertising al W nee 


Jelke, John F., margarine, one-half cent per pound for advertising a 
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e 


Jel Sert Co., flavorade, 5 percent for advertising allowance. 
Jersey Cereal, corn flakes, 5 percent for advertising allowance. 
Johnson, Robert A., fudge, 5 percent for advertising allowance. 
Johnson, S. C., wax, $1,500 flat for advertising allowance (6 months only). 
Johnson, Educator, line, 5 to 7 percent for $300,000 to $800,000 or over. 
Kerr’s Butter Scotch, candy, $100 flat per month for advertising allowance. 
Kingan & Co., canned meats, 5 per cent for brokerage. 
Kirkman & Son, soap line, 10 cents per case for advertising allowance. 
Kosto, freeze, 5 percent for advertising allowance. 
Kratt Phenix Cheese, line, 2 to 34% percent for $100,000 to $800,000 and an addi- 
tional 14 percent for quantity. 
Kraft Phenix Cheese, milk chocolate, 5 percent for advertising allowance. 
Kwik Set, Inc., Kwik Set, 746 percent for advertising allowance. 
LaChoy Food Products, Chinese food, 5 percent for advertising allowance 
Lamont-Corliss, candy, $2,000 per month for 6 months for advertising allowance. 
Larsen Co., pureed vegetables and fruits, 10 percent for advertising allowance. 
Layton Pure Food, baking powder, 6 percent for advertising allowance with ad- 
ditional 2 percent for quantity 
ever Bros., soap, $275,000 flat for advertising allowance. 
Aibby, McNeill & Libby, canned me ats, 5 percent brokerage 
iberty Cherry & Fruit, ‘ 
Aife Savers, Ine., candy, $7 flat, for advertising allowance 


I 

I 

I “] meats, 5 percent brokerage 

I 

Liggett & Myers, Chesterfields, $1 per store per month for 7 months. 
I 

I 

I 

I 








indsay Ripe Olive Co., ripe olives, 5 percent for advertising allowance 

aipton, T. J., tea, 744 percent for advertising allowance. 

iquid Veneer Corporation, nops and polish, 10 percent for advertising allowance. 
audon Packing Co., doggie shampoo, 10 percent (JJM memo.) ; doggie dinner, 
5 percent brokerage; doggie dinner, $18,000 flat for advertising allowance. 

Louisiana State Rice, rice, 5 percent for advertising allowance, 

J.C. Lukens Brokerage Co., dog food, 5 percent brokerage. 

McAteer, thirst ade, 5 percent for advertising allowance; dyes, 5 percent for 
aqavertising allowance 

McCormick & Co., insecticide, 5 to 19 percent for advertising allowance 

Meclihenny, tabasco sauce, 5 to 10 percent on 250 to 1,000 eases and over. 

McKenzie Milling, package flour, 3 percent, additional 5 percent for 40-percent 
increase 

Maillard Corporation, cocoa and chocolate, $380 per thousand for advertising 
allowance. 

Manes Food Products, cole slaw and beets, 5 percent (JJM memo.), 

Manhattan Soap, soap, 10 cents per box for advertising allowance. 

Marvin, W. H., dates, 6 percent for advertising allowance. 

Dr. George C. Melody, dog food, 5 percent for advertising allowance; dog food, 
5-percent brokerage. 

Metal Textile Co., cleaner, $2,000 flat for advertising allowance, 

Mickelberry’s Food, canned meats, 5-percent brokerage. 

Miller & Hart, packing-house products, 244 to 17144 percent per hundredweight. 

Minnesota Consolidated Co., canned corn, 5-percent advertising allowance. 

Minnesota Valley Canning, Del Maiz line, 5 percent for advertising allowance. 

Mione Manufacturing, polishes, 25 cents per gross for advertising allowance, 

Mitsubishi Shoki, crabmeat, 1 percent for advertising allowance. 

M. J. B., tea and coffee, $2,000 flat for advertising allowance. 

Morrell, John, canned meats, 5-percent brokerage; dog food, 5-percent brokerage; 
5 pereent for advertising allowance. 

Morris, Phillip, P. M. and Marlboros, 3 percent for advertising allowance. 

Morton Salt, salt, 15 cents per case (GFM Memo.). 

National Biscuit Co., line, 5 percent by N. B. C. branch direct, and 1 percent to 
414 per cent by N. B. C. headquarters according to quantity bracket reached. 

National Foods, Inc., kiddie malt, 744 percent for advertising allowance. 

Naylee Chemical Co., bleach, 10 percent for advertising allowance. 

Newark Packing, sliced beef, 5-percent brokerage. 

Northern Paper, toilet paper, $5,500 flat for 3 months’ promotion. 

Noxon, Inc., Norton Polish, 10 percent for advertising allowance, 

Oakite Products, Oakite, 5-percent Oakites Prom. Cont. 

Oelerich & Berry, syrup, 5 to 10 percent on $15,000 to $40,000 and over quantity 
discounts. 
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QO. K. Potato, chips, 5 percent for advertising allowance 

Old Trusty Dog Food, canned dog food, 5-percent brokerage, 5 percent for adver 
tising allowance, 

Oswego Candy, candy, 5 percent for advertising allowance. 

Paas Dye Co., dyes, 5-percent advertising allowance. 

Pabstett Corporation, cheese, 24%4-percent advertising allowance, 

‘Coast Borax Co., borax, 5-percent advertising allowance. 

‘ M., candy, 5%, cents a box advertising allowance. 

arson’s Ammonia Co., ammonia, 10-percent advertising allowance 

& Ford, molasses, 1 to G4 percent, 5,000 to 115,000 causes and over, 

quantity discount; syrup, 1 to 6 percent, 5,000 to 55,000 cases and over 





t 


quantity discount ; My-T-Fine-Dessert, 1 to 7 percent, 500 to 75,001 cases and 
over, 15 cents case, advertising allowance; Southern Syrup, 5-percent advertis 
ng allowance 

en Jel Corporation, Pen Jel, 10-percent advertising allowance. 


enn Dist. Co., dog food, 5-percent brokergae 


, 


‘enn Tobacco Co,., cigarettes, 5-percent advertis ng ali ance 
‘erkins Products, Kool Ade, 5-percent advertising allowance 
eter Paul, Ine., candy, $6,000 a year flat for advertising 


Pillsbury Flour, package flour, $15,000 for 100,000 cases, quantity discount, 


Planters Nut & Chocolate, candy, $600 a year advertising allowance, 

j na Food Co., pimientos, 6 percent if we buy 5,000-dozen quantities 
Pompeian Olive Oil, olive oil, 5-percent advertising allowance 

Premier Pabst Co., malt extract, 10-percent advertising allowance 
Prescott, H. L., polishes, $12,000 per year flat for advertising 

Price Flavoring Extracts, extracts, 5-percent advertising allowance 

I 


& G Dist. Co., soaps, 15 cel St crisco, one-quarter cent per pound, p 


“ . . h 
$61,000 flat for advertising (DTD memo. ) 
Puhl, John, bluing, $800 per month flat for advertising 
Pure Food Hansa, bouillon, 10-percent advertising allowance; chicken products, 
$125 per month flat for advertising and, in additional, quantity scale of 5 to 15 
cents on 5.000 to 40.000 Guses 
Randall Chis ken Products, canned meats, 5 percent brokerage 


Rath Packing Co., canned meats, 5-percent brokerage. 

Reid Union Dairy, milk, 2-percent cash discount. 

Rich Prod. Corporation, dog food, 5-percent advertising allowance and 5 
brokerage 

Richardson & Robbins, R&R line, 2'4 advertising allowance 

Rival Packing Co., dog foods, 5-percent brokerage and 5-percent advertising 
allowance 

Roberts & Oake, packing-house products, 244 to 40 cents per hundredweight on 
200,000 to 12,000,000 pounds ; pickled products, 5-percent brokerage. 

Dr. W. S. Ross, dog and cat foods, 5 percent to 6 percent on $1 to $75,000 and 
over and 5-perecent brokerage. 

Kuimford Co.,, line, 6-percent advertising allowance, with 2-percent additional 
for increases 

Runkel Bros., candy, 7 cents per box advertising allowance 

Runkel Bros., Runkomalt, 5-percent advertising allowance, 

Salada Tea Co., tea, $25,000 per year flat for advertising 

Saukerno-Megowen Biscuit Co., biscuits and crackers, 5-percent quantity discount 

Scott Paper Co., toilet tissue, $1 per store per month advertising allowance 

Scull, W.S., line, 5 percent advertising allowance 

Seminole Corporation, tissue, 74 percent advertising 
percent quantity 

Shefford Cheese Co., cheese, 3 percent (JM memo. ) 

Shotwell Manufacturing Co., mints, 5 percent advertising allowance 

Simmons, T. N., Inc., dessert, 5 percent advertising allowance 

Skiddo Co., Inc., cleanser, 5 percent advertising allowance 

Skinner Manufacturing Co., raisin bran, 5 percent advertising allowance 

Smithfield Ham & Pr. Co., canned meats, 5 percent advertising allowance 

Snider Packing Co 

; ; lis] 


Solarine Co., polis 


Ss. O. S. Manufacturing Co., cleanser, $4,125 per quarter advertising allowance 





, condiments, 5 percent advertising allowance 
Land cleanser, 5 percent advertising allowance 


SxS a 


Southern Molasses Co., molasses, 5 percent advertising allowance 
Spratt’s Patent, Ltd., line, 5 to 614 percent on $380,000 to S50,000 and over 


Stauhl-Mever, Inc., sausage ete.. 5 percent brokerage 
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Staley Sales, corn starch, 10 percent advertising allowance 

Standard Brands, foil feast, $144,000 a year advertising allowance, 10 percent 
quantity discount; Chase & Sanborn’s coffee, $97,164 per year advertising 
allowance: Tenderleaf Tea, $394 per 1,000 advertising allowance; Royal 
Gelatine, S38,004 per yvear advertising allowance; Royal Baking Powder, 
S15.000 per year advertising allowance; Dr. Price Baking Powder, $996 per 

r advertising allowance 

Steele-Wallace Corporation, clothes pins, 5 percent advertising allowance 

Stokely Bros., baby foods, 5 percent advertising allowance 

Straub, W. F., honey, 2 percent advertising allowance 


Swift & Co... canned meats. 3 to 5 percent on 200,000 pounds md over: 300.000 


Ve 





pounds quantity discount 


Tasty Yeast. Inc., Tastveast. 5 percent advertising allowance 








Jos. Tetley, tea, Tl. percent advertising allowance 

Texas Fig C% preserved figs, 24s f »5 cents per dozen (Wil. memo 

Phinshel Produet ookies, 5 percent advertising allowance; biscuits and 
crackers, 5 percent advertising allowance; candy, 5 percent advertising al 

iTiae 

Thomson & Taylor, extracts, 5 percent advertising allowance: pie spice, 5 percent 
ulyve sing allowance 

Three Minute Cereal, line, 214. to 10 cents per case advertising allowance 

R. k. Tongue, fly ribbon, 5 percent advertising allowane 

Tu er Laborato ies, polish, 25 cents per dozen advert sing allowance 

Tupman Thurlow, canned meats, 5 percent advertising allowance; crab meat, 
61. percent advertising allowance 

Ultramarine Co., Bleachette, 5 percent advertising allowance and in Q. of 1 to 3 
percent To 1G »20 percent increase 

Lnderwe 1 William, deviled im, 5 percent brokerage ine, S300 per vear 

vertising allowance 

United Packers, canned meats, 5 percent brokerage 

Uy Date Candy, cough drops, 5 percent advertising allowance 

\ Decker, packing-house products, 1 to 5 percent brokerag 

Van Camp's con carne, 5 percent advertising allowance 

Vaughan Packing Co., dog food, 10 percent advertising allowance 


estal Chemical Co., floor wax, 10 percent advertising allowance 
torv Packing Co., dog foods f percent brokerage 


\ 
\ 
Vogt, F. G.. dog foods, 5 percent brokerage; 5 percent advertising allowance 
Waggoner, Norman, olives, 10 percent advertising allowance 

Walker Austex, hot tamales, 214 percent advertising allowance 

Welch Grape Juice Co., grape juice, $2,000 advertising allowance for 6 months 
Werner, Paul A., cigarettes, 5 percent advertising allowance 

Wesson Oi & Snow Co., oil, $5,000 per quarter advertising allowance 

Weston, George, Ltd., biscnits, 5 percent advertising allowance 


White King Soap Co., soap, 5 percent advertising allowance 
Whitman, F.. & Son, chocolate, 6 percent advertising allowance 
Wilbert Products, ammonia, ete., 5 percent advertising allowan 
Wilbur Suchard, candy, $200 per 1,000 advertising allowance 


Wilson & Co inned meats, 5 percent broker: 
Wright, J. A.. silver cream, 10 percent advertising allowance 





£¢ 


Wrigley, William, gum, $7,000 per month advertising allowance 
W Sie} \Hen B., Olivilo, 10 to 15 cents a case on 7.500 to 15,000 and over 
Zion Institutions and Independent Baked Goods, 5 percent advertising allowance 
Ouantity discount 
per cwt 

Natior Sugar Refining Co $0.121% 
Califor: & Hawaiian Sugar Co 10 
Easte Loa Sugar 10 
Ma n Sugar Refining Co Th) 
Pen! = \ i sucar Co 14) 
Savannah Sugar Refining Co 1” 
Americal Sug: Refining Co if uurchases reach 1,000,000 bags pet 

é ; 14) 
C00 . ( OF 
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Mr. Rowe. I would lke to say in all fairness, Mr. Chairman, with 
reference to the manufacturers listed in here that these concessions 
were then not unlawful, and we have received since the publication of 
this list and our republication of it about three letters I think at the 
most from manutacture I's who Sa) the CONCeSSLONS listed in here were 
not then discriminatory. ‘That is, they were given to everybody. But 
only about three such manufacturers have written us along that line 

The investigation also revealed that most other large buying con 
cerns in the grocery and other fields were receiving discriminatory 
discounts and allowances in varying amounts and ratios, while the 
small buyer was left holding an empty bag. 

How could the individual merchant compete against concession piled 
Ol, CONCeSSJON, brokerage fees piled on special quantity discounts and 


that aggregation heaped on advertising allowances? Such individual 


merchant was staved in his tracks. He was defeated in the competitive 
fight before he started. No amount of good management and effi 


creney of operatiol could overcome such handicap. 

The Robinson Patman Act stopped this flood of concessions to the 
big buver as against the average buyer and in doing so it also affords 
protection to manufacturers against the coercive discount and con 
cession demands of big buving organizations. 

Phe Robinson-Patman Act also affords to the independent merchant 
freedom from his former vain efforts to vet discounts and allowances 


any where near those that used to be obtained by the large d stributing 
ganizations 
I 


ng his own methods of business and operations, so that now the t 


Oo} 
le is now able to devote the time saved from such worry to impre 
work of the independent wholesaler and retailer so effective. in 
manv cases, that it can and does sell as cheap or cheaper o ome 

ems than any other form of distribution. 

Now, Mr. Chairman, we have made a pretty close study of this b 
and we thought that it mieht be beneficial to the committee to have 
our views on the particular provisions of this bill. 


This bill was referred to a subcommittee of the Senate Judi ry 
(‘on mittee which approved it hut without affordit oe the Oppo! enTS of 
the measure opportunity to be heard. It was reported out favorab 


by the full Senate Judiciary Committee but also without benefit of 
public hearings. 


Phis failure to hold pubhe hearmgs by the Senate Judiciary ¢ 
mittee we consider inexcusable, especially after Senator Long’s 3- o1 
t-hour fieht to have it recommitted to the committee for the ioldinge 
of such public hearmeges. 

Qn a measure t | at amends the Robinson Patman Act to it ciel 
ment as we firmly believe, thus weakening the antitrust laws, there 
should have been the widest kind of public hearings with repre 
sentatives of every trace and imdustry havine the Op) 
present their views | 

Our thanks, there fore, are due the Senate Smal] B is ess Com 
mittee for Oiving us and other representatives ot independ ht small 
business the privilege of presenting testimony in opposition to S. 719 

Our firm conviction is that the Robinson-Patinan Aet should not 
be chay ved in any respect what soever except to str nethen it. We de 
not believe that S. 719 strenothens the act We think tf weakel 


and confuses the act both in provisions and enforcement. 
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This bill was introduced in the Senate by Senator Pat McCarran, 
of Nevada. The majority report on it by the Senate Judiciary 
Committee says: 
pri ; pose of this bill is to conform statutory law to the interpreta- 
tion of section 2 of the Clayton Act, as amended by the Robinson-Patman Act 
526, U.S. C., see. 13), recently enunciated by the Supreme Court 
in Standard Oil Company v. Federal Trade Commission (340 U. 8S. 231 (1951) ). 
Senator McCarran in a speech in the Senate on January 17 fore- 
east the introduction of S. 719. He also pointed out that the decision 
in the Indiana Standard Oil Co. case was by the Court divided five 
to three, Justice Minton not participating and Chief Justice Vinson 
and Justices Reed and Blaek dissenting. 


Senator McCarran thereupon said: 


If Congress acts now to affirm and by statute contirm this decision of the 
Supreme Court, then uncertainty will be ended and there need be no fear that 
a change of one Justice, or a change in the mind of one Justice, might change 
the law [ earnestly hope, therefore, that Congress will, at this session, again 
grapple with this question, and again take appropriate action with the hope 
that this time the action which the Congress takes will not be nullified by a veto. 

We do not share Senator McCarran’s no-veto hope. In our view, 
S. 719 goes so far outside the scope of the Court’s opimion as to invite 
a prompt and merited veto. 

It thus appears that the purpose of this legislation is to write the 
Court’s interpretation into statute law for the purpose of foreclosing 
the possibility of the Court reversing itself in some future case. 

Our view is that 5. 719 does not conform the statutory law to the 
Court’s op:nion but, on the contrary, falls short of the Court’s opinion 

ohe lmportant party ular and needlessly voes beyond it in several 
other particulars. 

Nor do we see the need for hurry in this attempt to write lterpre 

ution in law. We bel eve that 1s not the wisest course. Whi hot let 

see how the Court’s interpretation, already the law, will work out. 

One reason why our law is a living, vital reality is the power pos 

sed by the Supreme Court to reverse itself on the basis of cha ved 


nditions or application or just plain mistake in the first place. 


\ 7 ; . . a : ‘ ie YX"} 
Why, th , freeze this Interpretation Into permanent law Vy hiy 
! ] | ] ; ‘ } ; 
not well enough alone for the present to see how we come out Lf 
oves unsatistactory, then 1s time to resort to Congress for 
‘ l < “ .* , ss o Poe e = 
\ . vertuing Trom my manu Lpi Driellv, 1f seems to me that the 
si ! ‘" } 4 

‘ senator or Congressmah with reference to this le@isiation 

ve to decide would be: Is t necessary ¢ is il needed 


Now, if it 1s the purpose o1 this bill as it is stated here by Senator 


McCarran and also in the report, if its purpose is merely to write the 
( on into statutory law, that is one thing. It is difficult 
B the more you make S. 719 like the Court's Interpretation, 

nec sary il becomes. 
sSenatol Lt NT. Mr. howe, might ll Tpotate al this time f It 
wo i seem re tsonnble that hee this Was a a vided opinion ol the 
( ce p ble ¢hanges in the Court might in the future 
inge the opinion as has been said by Senator McCarran, that that 
ISA Verv Gor dd rend for leavil Y it st mid for a vhile, 


Mir R WE, That is the point——— 
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Senator Hunr. If it was a nine-to-zero decision, then it would be 
evidently the thing to do is go ahead and make it a law. But with a 
divided decision like that, apparently at that time the Supreme Court 
themselves by just a thin line didn’t know which way they were going. 

Mr. Rowe. Yes, sir. That is the pot that I was emphasizi gv, | 


other words, Senator, it has been pointed out frequently that it 


q theult for the Congress to write 1n the law specie pre hibitie 


acainst specifi practices because that is almost IMposs ble as a tas 
Therefore, the antitrust laws have to be expressed Ink eT ral term 
(nd then any rigidity that you put into the antitrust laws makes them 
therefore that much less adaptable to the varying conditions of the 
country and the trade. 

Now, the Department ot Justice in reply tO a question from the 
House Judiciary Subcommittee which is holding hearings on the com 
panion bill, H. R. 2820, as the very first thing in its reply said, “We 
do not think this legislation IS necessary.” It went on to say that, ns 
Congress feels that it ought to be. we have no objection,” and the 
made some suggestions as to amendments. But the very first 
thev said Was, “This legislation is not needed.” 

Now, on the other hand, if the purpose of this bill 1s to vo furt 
than the Court’s decision, and that appare ntly IS Its purpose juaged 
from its terms, if it is the purpose then to leave out a part of the 
Court’s opinion and trim the sharp edges off around and eXpanad the 
rest of it so that it goes beyond that, that is another thing entire 


- 


Phat will amount to a substantial revision of the antitrust laws and 
ertainly the Senate Judiciary Committee should have advertised t 
t to the industry and trade that this was a substantial r 
>» antitrus I. = idl cure] | nid ava hal e re } : ; 
the antitrust laws and surely should have held wide and ex 
ienring’s on it. 
The antitrust laws are protective measures too wnport 
ipplicatllo O ( hid te Va { of Ul ( l | ( 
untry Tor them to be almended in haste or Tor cou pronounce 
) 
It To ) © is Hiei f it \ 
— bel to VOrK I hha ) I i 
re rae e, t to convent Coul erpre o 
\ Ol Lie 
| r connecth e quote ft “enator Net 
~ ‘ ; 1} \ i re'os “= \ 
( . 
1) it l _ 
\ { ‘ 
ku at a res t« } Ww r to ft itll 
( Suprel e C4 it i\ vba qv } ' t} | 
rporates the ¢ re text of the ¢ rts Opinio) hneol ; 
ertain danger, s« Illustrated by the pe ’ { 
) or less il) \ t the ¢ has said 
Ss. ¢1) cdittel Pro the ¢ ’ of the Sup ! ( oll i 
Stn} rd Oil Cr ( the fol] Wing] ‘ 
lt laliis to tc the ¥ ra lawtul na " ! 
Unity i! “equally exfe} e,° 1 binie Ob and 4 t 
(19, Tlere What the bill savs m that respect 
In a proceeding g ed vio 
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ties furnished for the seller to show that his differential in price, or his furnish 
ing of greater service or facilities, was made in good faith to meet the equally 
low price ¢ f 

Wh: aut is omitted there and what should be in there according to the 
Court's opinion Is: 


* * * was made in good faith to meet the lawful and equally low price 


of, or the equally extensive services 
What should be put in there is: 


. . or the lawful and equally extensive services or facilities 4 


Now, then, it adds a proviso to get around the fact that it doesn’t 
put that word “Jawful” in the right place, and that proviso reads : 

Provided, That a seller shall not be deemed to have acted in good faith if he 
knew or should have known that the lower price or more extensive services or 
facilities which he met were in fact unlawful. 

That proviso, Mr. Chairman, just fogs the thing up. It is expressed 
here with ‘ _ ible negative. It is a kind of inverted, up side down 
run-around, it ap pears to us, for that word “lawful.” 

This aed iso makes the good faith of such responde nt with respect 
to the law ce ss of the price he is meeting hinge on his knowledge or 
opportunity o ‘iicnedelien:. with the result that he has an out unless 
he knew or ta | have known that the price he is meeting is unlawful. 
And ap pare ‘ntly the burden would be on the Federal ‘Trade Commis- 
sion to show that he knew or should have known. 

The prov iso therefore cancels out the emphasis SIX times expressed in 
the Court’s opinion, on the requirement that the price to be met must 
be lawful. 

This proviso amounts to defining good faith as a lack of knowledge 
of the unlawfulness of the price the respondent IS meeting, whereas 
the Court’s opinion is to the effect that the respondent must show that 
such price is in fact lawful—that he must satisfv himself of that if he 


' 
i 


chooses to discriminate. That’s quite a difference, but it is iwnorec by 
Ss. 719. 


] 


It is true that the Court in the Standard Oil case stated with ap 
parent inconsistency in its footnote 9 that the Commission in the in 
stant case had found the necessary facts to sust: iin the selle r’s clefe nse, 
when the facts referred to, in its footnote i; gave I:ttle or no indication 
of the lawfulness of the competitor’s price, but the opinion itself savs 
six times the price met must be lawful. And if Congress is to be asked 
LO codify a footnote rather than a six-times repeated statement in the 
body of the Opinion, this illustrates agvain the basie dangers of such A 
bill. 

The purpose of the paragr: iph I have just reac is to additionally 

how that the Court intended and insisted that the price to be met 
was to be lawful. But I do not think it is necessary to belabor that. 
because in the House heal Mies and the House, by the way, condue ted 
os 3 days last week and with an adjourned session for additional 
testimon nobody questioned the fact that the Court insisted and was 
elm} hatie that the price to be met was to be law ful. 

The question over there seems to be wether or not this proviso that 
I have read you really meets the Court’s requirement. 

It may be objected that it would be difficult and in many instances 
impossible to prove the lawfulness of a competitor’s price—therefore 


hearin 
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that in many instances it is extremely difficult if not impossible to 
justify otherwise unlawful discriminations on the ground of meeting 
competition—but the Court nevertheless said the prices met must be 
lawful, and if the bill is to require less it does not provide what the 
Court said, and the strict standard set up by the Court is wiped out, 
opening this part of the act toa flood of abuses. 

Under the operation of the proy iso, In frequent cases, it would prove 
lawful to meet an unlawful price. It would validate the compound 
ing and pyramiding of unlawful price discriminations. 

Now, this is the way it would work. Here would be a seller making 
avery low price toa buver. Then another seller would want to meet 
that low ‘wig Now, he, on the basis of the fact that he didn’t know 
or didn’t have the op portunity of knowing that it was unlawful, could 
then meet that price, and his price would become lawful, although 


was based in fact upon an unlawful price. Then a third seller could 
come ln and meet the second seller’s law ful price but still] it would be ay 
extension of the unlawful price in the first place. And other sellers 
could come in and meet it until vou get around to the fellow who 


originally made the unlawful price, and by making a few more dif 
ferent sales he could establish i it he was meeting the lawful price of 
one of these fellows who had established the law ful price originally on 
his unlawful price. 

So that the result would be that everybod\ would now be “home 
free” and would make it entire foolishnes Ss and a complete run-around 


of this section unless it is required t iat the price to be met must be 
lawful. 

In this i wa ogre ag Mr. Chairman, I would like just briefly to pot 
( ilo oph iole in the Robinson Patman Act even if the word “law 3 
s ret Sela there, and that is this: We iy that a small Mary 
land tomato canner sells his entire pack to A. & P. here in Washington. 
Now, the price at which all that pack is sold is a lawful price because 
there is no dist rindnation mvolved., ‘There is only one buver. Phere 


hore, there can be no Lise rlbnination. 


Now, lnk se lline an entire pack, the price Is made very iow, beca { 
t hae prene ker has not the eXpenhse of sales or Carrying. Hi ust clos 


out to one buver. and he is through for the season. So, naturally. 


such case, t he price is very low, 


Now, suppose this Maryland canner sells this entire pack, say, to 
A. & P—and IT am just using that as an illustration here—in W 
ngton at 50 cents a case below the prevailing market. Now, then, 
we will eall him seller A. Now, seller B Isa tomato cannel who sells 
over a wide area and to many people. Now, then. he can come in. if 


this word “lawful” is in, and meet that price, which ts a lawful price. 
ind he ean hold it up to all the other wholesale grocers and chains 1 
\V; ishineton. In other words, it 1s made lawful for him to dis 
riminate against everybody else except A. & P. in this market. 

Now, there is a loophole in the law that must be cured some way 
or other. I don’t know whether it can be done by a revision of the 
SAE GU eae Mr. (Chairman, it ma y come to the fact that 
ve will have to abolish eood | f: aith as a - fe hse en monopol les Cal 
be set up in good faith and will be just as harmful as those that were 
et up in bad faith. 


REO508 1 { 
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I just thought I would call your attention to that loophole in the 
law that at some time or other must be remedied. The amendment pro- 
posed by the Federal Trade Commission may do this, but, whether or 
no. it must be stopped some wav or another, because you would have 
then discriminations in that particular ease lewalized. That is, dis- 
criminations would be legalized for which the Robinson-Patman Act 
was enacted to prevent. 

The proviso results in shifting at least in part to the Federal Trade 
Commission the burden of showing lack of justification, whereas the 
statute provides that the burden of sustaining justification rests wholly 
on the respondent charged with unlawful discrimination. 

The Commission states that such shift is not desirable from the 
standpoint of effective enforcement and recommends that the proviso 
be deleted. 

S. 719 thickens the density of confusion occasioned by its omission 
of the word lawful and the insertion of its emasculated substitute 
therefor by embodying its proposals in an entirely new subsection of 
section 2 of the Robinson-Patman Act, namely, subsection (g), al- 
though the matter of meeting competition is already treated in dif- 
ferent language in the original subsection (b) of section 2. That gives 
the courts two versions of meeting competition to adjudicate and 
reconcile. 

Thus, this bill seems to us to overstep the bounds of the Court’s 
action, leaving only confusion, although its announced purpose of 
clarity and certainty. 

S. 719 seems to us to bea tampering with the Robinson-Patman Act 
to its detriment and not a mere transfer of court ruling from case book 
to statute book. 

We see no need for this transfer. The Court’s ruling is now the law 
of the land. Why undertake to make law more legal? That seems 
a highly iseless and superfluous endeavor. B it Ss. 719 would do 


more. In our opinion it could slash into the Robinson-Patman <Act 
and open it for transactions that it now bans. 
Mr. Chairman, when I played marbles as a boy. we called it fudging 


whena player reached forward across the marked line to make his shot. 


It seems to us that this bill fudge s over the boundaries of the Supreme 


Court’s opinion to make its shot and that it eould come up with the 
Robinson-Patman Act shot full of holes. 
Wee 1 lerefore request the subeonny tree To do evervthing in it 


power to defeat this legislation. 

I thank you, Mr. Chairman. 

sel ator Hy nr. Mr. Rowe, counsel has a question he would like to 
isk. What means can the members of your trade use to determine 
what a competitor's price is and whether such a price is lawful 

Mr. Rowe. To see whether the pric is—— 

Senator Hunt. Whether the competitor is or is not charging a law- 
ful price. 

Mr. Rowe. In the case I spoke of where there is a producer selling 
his entire pack, that is undoubtedly a lawful price. Now, then, also, 
if the fellow that makes this law price that is to be met is selling TO 
everybody alike, that would be a lawful price. It seems it would be 
difficult for him to establish the lawfulness of his price where it 
depended upon cost accounting of the other seller. It seems to me 


that that would be difficult. 
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sut if we take the high standard of the Court, it would mean, fol 
lowing it to its logical conclusion, that in such a case as that this 
defense would be denied. On the other hand, I would much rather do 
nothing about it and let the Court adyiinister this high standard 
that it has set rather than to | and to the eourts this watered-down. 
onfused and topsy-turvy substitute for lawful. 

Senator Hunr. Thank you, Mr. Rowe. 

Mr. Ragland. 


STATEMENT OF CHARLES S. RAGLAND, C. B. RAGLAND CO., 
NASHVILLE, TENN. 


Mr. Raetanp. Mr. Chairman and gentlemen of the subecomm 
mv name is Charles S. Ragland. of Nashville. Tenn. Nashville. Te) 


: the heart ot the middle ‘Tennessee trading aren which Ss composed 
of some 36 counties that run from the Tennessee River on the west 
e Cumberland Plateau on the east. It is an historic trading area. 
{ remember my grandmother used to tell me about riding dow 
1 wagon from Smithville. Tenn.. 1oO Nashville, Tenn.. to buy 
ittle coffee and sugar and gingham, The area now is about 1 QOOO00 
n population, The average county population Ss some ZSO000 i] 


i \ 


ating the citv of Nashville, the average urban population as far as the 
ounty seats are concerned is only about 8.000. The territory roug! 


from north to south is 90 miles, and from east to west it is some 150 
or 160 miles. 
The wholesale erocery business in our family rus hack TO noo 


IS90, when mv father rode from Nashville, Tenn.. up the Cumber 


«i River on the north side and back on the south side to Burrsvil 
fem That particular horseback ride in those days took 
ths 
\ few vears ago I had a lett rom the H rable Cor Li 
f c ome of those be { s. nowevel trom ¢ 
rs} lle in which they floated down and joved a gt t 
Ve leeided, he 1d. V ch was the bette | Ve ' 
thy day yl ile oro r\ slesmen | \ el 
! belong to a firm whi v father sta n 1919 
( the lusion of World War Il. Our ti 
» ’ lof some *: HM) 9 i | y\N al ] 
| y since the 1) e of The XC ) oO} i t \ Wi 
( i} ator Ver MMP merchant } i We LisoO 
| Ic Wout Amuse) p to! 
| is tvpical, T think regal { 
‘ erp and what lit busine if to serve ft } 
elr aren 
I have been verv much interested for many vears 1 mall-bi rhe 
robien I have acted as a member of the ad SOry Col 
Secretary of the Di partment of Commerce | va ked to ( 
tle crvstal eazine in connection with this part ar | \I 
emed contemporary and friend, Mr. Ro s COVE 
ont. so in order to find out something different T the ! 
would ervstal vaze a little bit. 
[ think he has done a nice job for many reasons. Among other 


went to the same prep school I did at Bell Buckle, Ter 


Van derb lt | hiversity. HH hould have bee} i iw Ve tf 
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of a secretary—maybe. So, I will try to look into the future just in 
case we had the ent une of seeing this bill passed. And here is 
my statement which, in order to conserve time, I will read. 

On January 26, 19% 50. [ heard John C. Brennan, vice president and 
secretary of the middle western division of the great A. & P. 
publicly state: 

Actually, of all the allegations made at Danville and repeated in the current 
suit, only one of them, if true, would constitute a violation of the law. That 
the allegation that we knowingly made a practice of forcing our suppliers to 
ve us special, discriminatory price concessions 


Herbert A. Bergson, Assistant United States Attorney General, on 
the same platform as Mr. Brennan, had previously stated: 


A. & P. was convicted of violating the antitrust laws because, and I quote th: 
eourt, of the “predatory application of its mass-purchasing power” and the 


abuse of that power through boycotts, blacklistings, preferential rebates, price 


wars, and below-cost retailing in strategic areas in order to eliminate local 
IMpe#litio!r 
The Danville decision of 1946 and the subsequent court decision of 
L949, cou ipled vith the present civil suit of the Department of Justice, 
has A. & P.. in my opinion, walking the straight and narrow path 
as all the big bovs should do. S. 719, however, would open ag rain the 
opportunity for sellers to court the busimess from big busi 1@ss food 
ier hand, to be overcome by skilled buying 
and /or coercive action of these same large food distributors 
pose, for Instance, the retail stores of the national chain in any 
iven city were not faring too well on the whole. This chain 
ight very well go to X processor, canner, or manufacturer and say: 
need some help down in Podunk to meet certain competition.” The 
seller agrees Lo take care of this buver for a certain number ot ears Wn 
this partic lar CILY. The seller. on the other hand, would not or 


1 
} 


distributors or, on the ot] 


J 


might not make a like otte: or sale to other direct buyers n this same 


At no cost tothe big distributor, therefore, t he se ‘len would be fig ott 
Ing the battle of this big customer to th e detriment of all other classes 
of competing business in this particul: ir area. 

The distributors whom th Lis competition | hurts the most are the rela 
tively smaller retal lers who are served to a la ‘ve eXtehl by independ 
ently owned local wholesale supply houses. If the big chain com 
a” the in le pende ht 
wholesale supply house or his retail customer, ¢ - both of them. ()t 
. the identical loss would be suffered if the initial low price of 
the originating retailer was met. The effect of the law. however, is to 
promote the practice of loss leader competition. 

It j entirely reasonable to believe the S. 719 might yup out of 
the fie ld ot seasonal ana dry pack foods whi h fluctuate largely On i 
supply and demand basis over into the green pasture of goods sold on 
a delivered list price basis. If a manufacturer. canner, or processor 
of this class wanted to promote his product ina given market to the 
detriment of a similar quality product, he might pick out a national 
distributor and meet the price of the local competing mani uf veturer. 
flVing the | Hele efit only to the said large national distr ibutor who had 
bought in good faith. At a later date, of course, the buver might 
have found out the seller’s price was unlawful by being diserimina 


peting price is met, the loss would be paeeenen, 


COUuTSe 
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tory, but this information would have come to the surface too late to 
save the damage done to small and independent competitors. 

A third probable effect of S. 719 would arise from the temptation 
of sellers to court large distributors by attaining the desired end 
through the substitution of sery ees, allowances. rebates, and so forth, 
while retaining an openly equal price to all. 

Fourthly, it would not be amiss to state that the manifest idvantages 
to be derived from a statutory law like S. 719 accrue to the benefit 
of distributors because of their size as against smaller distributors 


regardless of whether or not the large corporations consciously o1 


ot mnisuse the power of size. A little retail and wholesale grocery 
business has certain characteristics which react to trends in Federal 
eo slation as would be typified by the weakening of the R shy} ‘ 
Patmal Act. In food distributors there are over B50. O of the litth 
fellows and around 25 firms of the big fellows. 
The following is a list of characteristics which sharply ditfere) ( 
eel little and bie food bv ness ana portl i\ t e problen of 
ttle bu hess, lo uy nated and wrote t} s several Venurs iro be ‘ 
it De} irtment of Commerce has a definition of little bu ‘ 
very unsatisfactory, It doesn’t mean a thn 
L ttle food business Isa type ot DUSLNeSS Tf it easy to of | 
with fatalities unusually high. | 
2. The average investment in fixtures and inventory mia 
- competition standardizing on larger and more expensin 
On that po nt Im mht say that rieht now in Nashville the Kr 
Baking Co s brildine i. STO0.000 wholesale warehouse | LTre 
to sell them the property I wasn’t able to build mvself and ] 
hem a lot for S100.000. Sothev are also stat idizing o larg d 
re expensive units at the wholesale as well as the retail end 
[ts territorial coverage is local or in a recognized trading 


contrasted with re@ional or national distribution. 


. It has ho place to Yo for long term lonns or equitv capt | 


5. If it is or is not incorporated, its stock is not usually trade 
over the counter 
6. It does not possess its own research facilities, a staff for ( 
ontact with Government or a public-relations division 
7. It does no national or regional advertising. and it s {Fer \ 
intage in newspaper rates and in volume of paid advertising. 
Ss. It has a singlet ess of purpose and does not enter allied or related 
his ecc ft] rough mergers, consolidations, manufactin ne, act 
<eller and buver, or otherwise. 
%. It < not bie enough to misuse ts size DY coerelon or rest?ra Oo} 
rade practices. 
it}, Its ownership 1s usually tS management, md wsn lnagvement 
“home folk.” 
|. It carries its load of local civie responsibility and through cay 
tal increases makes for more emplovment and tncreased com) ty 
enefhits 
Z Rate of taxation. double taxation, slow epreciat on, the threat 
f section 102. and untaxed competition reate special cdithe lt) Or 
together vi ith the effeets on new businesses of the Ix { Pre 


ax Act of 1950. 
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The grocery business is, therefore, mostly little business. But these 
tests for distinguishing between little and big are likewise applicable 
to most any kind of manufacturing or distributive business. Several 
hundred thousand people enter little business annually and several 
million stay little, not because they do not want to be big but because 
aggressive management and high leadership in a democracy of free 

nterprise is exceedingly rare. 

The few thousand big businesses were once little. It is a mutual 
obligation, therefore, of both little and big business to keep the door 
of opportunity open for trading by rules which are fair to each alike 
and to look at Government as an impartial referee. Government, 
therefore, should “ preciate that little business has special problems 
because of its size. It needs approaches, atmosphere, and programs 
under which it may enjoy the opportunity of health and growth. 
S. 719 is a step in the opposite direction which might lead to the death 
of private enterprise and little food business as we enjoy it today. 

SaOnE you, 

nator Hunr. Thank you, Mr. Ragland. 
Tl he next witness is Mr. Dorman. 


STATEMENT OF ALFRED DORMAN, ALFRED DORMAN CO., 
STATESBORO, GA. 


Mr. Dorman. Mr. Chairman, my name is Alfred Dorman, and ] 
am from Statesboro, Ga.—a real “Cracker.” I want to speak to you. 
I did not state in this written application that the company which I 
represent is a small partnership composed of three or four of us fel- 
lows. I am the man who started the business in 1920. So when I 
say “company” or “companies,” then you know that we are small 
operators. 

Senator Ht NT. What is the name of your company ¢ 

Dorman. Alfred Dorman Co. 

My name is Alfred Dorman, and I am from Statesboro, Ga. I am 
an active partner in four small wholesale grocery concerns oper’ ating 
out of Statesboro, Jesup, Sylvania, and Eastm: in, Ga. Tam also presi 
dent of the ( Georgia W holesale Grroce rs’ Assoc lation and “a member of 
the executive committee of the U nited States W holesale Grocers’ As 
sociation. Today I am speaking to you as a typical example of the 
operator of a small business. I am asking you to consider the few 
remarks I make here as app lying to Georgia and also to m: ny other 
operators of small business throughout this Nation. 

[ have been in the wholesale grocery business since 1920, and I have 
experienced most of the difficulties that are associated with the opera- 
tion of small business. Our companies started with little capital, and 
my partners and I throughout the years have done most of our own 
work. Each of the warehouses buys its own merchandise, establishes 
its own trade territory, and practices its own selling policies. Each 
of them operates out of a small town and services a rural area having 
an approximate radius of 25 miles from the warehouse. 

Prior to the enactment of the Robinson-Patman Act in 1936 our 
business and others like ours found themselves in a position where 


they would have been forced out of the food-distribution business 


within a few years. Large chain operations, both at the wholesale 
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and retail levels, were receiving financial assistance from their sup 
pliers, either in the form of rebates or discriminatory prices, whic! 
placed them in a competitive position that could not do otherwise that 
force out of business all the small independent operators. 

Prior to the enactment of the Robinson-Patman Act one of these 
organizations, the Great Atlantic & Pacific Co., received special di 
counts, rebates, and allowances from most of the suppliers in amounts 
which reach tremendous proportions. In the hearimges il July Le, 
before a House Special Comuinittee on Investigation otf American Re 
tail Confederation, there was shown in the record more than 500 i 
stances of discriminatory payments, I am in luding the complete 
of the allowances with this testimony. 

During the last 15 years, which is the life of the Robinson-Patma 
Act, most small Operators have more than heid our own. We cai oO 
business at less cost for the same volume than the | iver concerhs: Wi 
are closer to our customers than are they. We can do and ar ‘ 
b good job just SO long us they are not permitted to use their targel) 
purchasing power to get favorable prices from then and our sup 
pliers. Under the present law, everyone is getting a square deal 
the consumer Is reaping the benefits. 

Gentlemen, I am not a lawver, and I do not know all the lip \ 
tions of Senate bill 719 and all of the effects that it wil 
Chit Robinson Patman Act. I am here to tell you that I am seare 
| am afraid that any tampering with the act might have an efl 
upon rules and regulations which have been promulgated by 
Federal Trade Commission and previous actions of the Federal cor 
with respect to this law which would again permit the thing 
the Robinson Patman Act has succeeded Lh stopping, toa larg Atent 

I do not see that this amendment is necessary. I do not beli 


i have up 


that the sponsors of this amendment feel that it is necessary for then 
protection. I believe in the integrity of our courts and in their abil 
to review evidence which would result in fairness to everybody, la 
and small. I do not want to see anything written into this law wh 
would broaden the discretion of the management of the large org 
avions., 

On January 96, 1950, Mr. John C. Brennan. vice pres dent a 
ecretary of the Middle Western Division of the Great Atlantic a 
Pacific Co., publicly stated: 

\ctually of all of the allegations made at Danville and repeated in the curre 
suit only one of them, if true, would constitute a violation of the law Phat is the 
llegation that we knowingly made a practice of forcing our supplier 
us special discriminatory price concessions 
f 


The decision of the courts in the 1946 case and the decis 1) 
1949 against A. & P. definitely prove that A. & P. had used th 
predatory application of its purchasing power and used price wars 
and low-cost retailing in strategic areas in order to eliminate local 
competition. A. & r. was convicted for \ olating the Robu SO}) Pat 
man Act. This conviction of A. & Pr. and that company’s subseque! { 
apparent effort to avoid noncompliance with the law has had a tre 
mendously important effect upon the business community and has 
improved the morale of the small-business man. It has also had a good 
effect upon A. & P. 

- There is evidence that prion to the enactment of the Robinsot 
Patman Act and to some extent to the conviction at Danville, A. & P 


( 
1 
' 
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had relied upon its purchasing power and discrimination in its cost 
prices for its financial suecess. At that time, A. & P. had done little 
to improve its merchandising practices and was slow to incorporate 
self-service and various other modern merchandising techniques into 
its pattern of operation. Since A. & P. can no longer leg ally depe ond 
upon preferential prices from its suppliers, it has in recent times 
become a tremendously effective merchandising organization. This is 
good for them, and it is good for business in general. We now con- 
sider A. & P. fair competition, and we recognize that any gain which 
they can make over us and our customers 1s merited on the basis of 
gy ee eR ability. 

s I said, lam not an attorney, and [ am not certain that I get the 
full imp lies ation of the term “was made in good faith.” or the term 
‘were in fact unlawful.” In the Morton Salt case which was decided 
against the tan Salt Co., [ feel certain that company officials did 
hot deliberately set out to violate the Robinson atman Act. Further- 
more, [ believe that any other salt company would have e@iven dis- 
criminatory prices under the wording of this amendment to meet the 
competition set up by Morton Salt Co. and that great harm could 
have been done to the small independent wholesaler and his retail 
customer. This case resulted from the fact that Morton Salt Co. gave 
a discriminatory discount to purchasers who could buy in large 
quantities. 

In our instance, we were able to buy the minimum amount which 
was required to get this discount, but most of the independent whole- 
salers in our territory could not. As a result, our company, if it had 
chosen to do so, could have sold salt to its ret: ail customers at a price 
which would have been about the same as our competitors had to pay 
and still made our normal profit. Even in our instance we were 
forced to buy more salt and tie up more money and warehouse space 
n salt than we should have done. Actu: ally, in the State of Georgia, 
on ly A. & P.. ( ‘oloni inl Stores, the Co op in Atlant: Le and possib hy one 
other wholesaler could have afforded to take advantage of this offer 
made by Morton Salt Co. In any event, the courts held that Morton 
Salt Co. was in violation of the Robinson-Patman Act. 

It is mv understanding that this amendment is designed to write 
into the law the effect of a recent decision ot the Supreme Court in 
vhich it was found that the mye Oil Co. was not ouilty of the 
misconduct attributed to it by the Federal Trade Commission. — It 
looks to me as though the Standard Oil Co. or any other company 
would be as mueh subject to the questioning of the Keder: il Tr: icle 
Commission and would be as much subject to a trial before the courts 
as they were in that instance. After all, the key terms in this amend- 
ment are subject to definition and are open to the coloring of preju- 

ced minds of those making the definition. 

Gentlemen, the Robinson-Patman Act has been good for small 
business, and it has been good for the consumer. There is a minimum 
ot Mono] poly in th is coun 1's hec ause ot it and other laws, It has been 
fair to buye rs and sellers alike and it has been fairly interpreted by 
the COUTTS AI | fairly administered by the Federal Trade C ommission. 

We hive ia 15 years of satisfactory experience with this law and 
there has been built up a vast amount of precedent both through 
Federal Trade Commission interpretations and court actions. The 
businessman knows where he stands with respect to the law. Senate 





~*s 
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bill 719 would open up many questions that have been decided and 
would set aside many standards which have been approved. There 1s 
no need for this. 

As one small-business man who has been interested in this law fo 
many years and who has discussed the impheations of Senate bill 719 
with many other just like him, I hope that this bill will not be passed. 

Thank you, gentlemen, for listening. 

Senator Hunv. Mr. Dorman, I would like to ask you a quest on that 
isn’t exactly pertinent to this matter, but for information. Are 
periods of inflation especially advantageous to the A. & P. chain stores 
and other big outfits / 

Mr. Dorman. You mean during inflation / 

Senator Hunt. When prices are high as they are today. 

Mr. Dorman. Well, it is if they get a discriminatory price fro 
a small canner or small buyer and they whip down the price from 

Senator Hun’. What about controls / Is that an advantage or a 
disadvantage to big business ¢ 

Mr. Dorman. When you talk about controls, controls are bas 
purchasing power. You are allowed certain mark-ups over cost 

Senator Hunr. I take your answer to be that controls would not 
have any effect ohe way or the other Is that correct 4 

Mr. Dorman. Not much. No, sir. 

Senator Hr NT. Thank vou, Myr Dorman. 

Mr. Harrison. 


STATEMENT OF E. H. HARRISON, BOILLIN-HARRISON CO., 
CLARKSVILLE, TENN. 


Mr. Harrison. My name is FE. H. Harrison, from Clarksville, Tent 
Since the witnesses preceding me have devoted a lot of time to t! ! 
life story, maybe I had better tell you briefly that I am vice president 
of the Boillin-Harrison Co., chairman of the executive committee of 
the United States Wholesale Grocers’ Association and a member of 
the hoard oft dire tors, 

| do hot have a specially prepared statement. Therefore. | shall 
be very brief. I started in this business as a boy 19 years old, out of 
the country, and had never had any previous expel ience. I started as 
an assistant, as I have said so many times, to the floor sweeper. | 
must have been a fairly cood floorsweeper because as the head of th 


concern needed help in the management they reached out and got me 
to help them. I am now, as I have said a moment avo, the head ot 
this concern. 

I took this job from an old Confederate soldier., Mr. John Hurst. 
a very fine old gentleman. I walked into his place of business and 
asked fora job. I had gotten a tip from Clarence Saunders, who came 
from the same town that I did. that there was a Vacancy there. He 
was working in this wholesale house. 

I walked up and talked to this fine old gentleman, and he brushed 
me off and told me that he didn’t think that he needed anybody. that 
possibly he might need a cheap boy that he could get around tow) 


that would help in the shipping department. The conference was 
brief. 
| concluded that ] couldn’t come up to town and live on what. he 


l l 1 


+ . 
would pay me and pay board, and SO forth. SO | went Dack home and 
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unconsciously did the thing that got the job for me. I sat down and 
wrote him a letter and withdrew my application. 

In about 2 weeks he wrote me that he had been so busy that he 
hadn’t had a chance to reply to my letter but that he wanted a a. 
tent young man and if I cared to come up that I could come up. He 
usually started these boys at $35 or $40 2 month. I wrote back and 
accepted it, and he wrote back and confirmed the arrangement at $35, 
which was satisfactory. 

I have never known anything but work and attention to this busi- 
ness since I started in it. Iam appearing here today in behalf of the 
Robinson-Patman Act and in opposition to bill 719. I think that the 
passage of the Robinson-Patman Act was the greatest aid to the small- 
business man, the independent wholesale grocer, of anything that has 
ever happened in the history of our business. I definitely think that 
except for the passage of the Robinson-Patman Act we would have 
all been out of business—concerns like ours and Charles Ragland’s 
and Alfred Dorman’s, because of the special privileges and special 
concessions and special rebates and the free eoods and the advertising 
allowances. Right here in this list there are 10 pages of them that 
existed at the time of the passage of the Robinson-Patman Act. 

I think S. 719 would tend to tear apart and to destroy the usefulness 
of this act. I think that the subterfuge of meeting these competitive 
conditions provided youre acting in good faith or you think you’re 
acting in good faith would be simply another loophole. I think it 
would be a loophole comparable to committing murder in the name of 
self-defense. Many a murderer has gone free because his contention 
was that he acted in self-defense. 

I am definitely and strongly opposed to t] 

Just a little example happened the other day to me in buying. We 
buy canned goods from a certain Chicago distributor—canned meats. 
We were pretty good sized distributors and we were buying in carload 
lots and buying trailerload lots. But during the period just before 
July 1 we wanted to keep our inventory as low as possible. In trailer- 
load lots and in carload lots the -y allowed a 2-percent discount to every- 
body. Everybody had that 2-percent allowance. 

camel, [ bought two or ines shipments in I. ¢, 1—maybe 200 or 300 

aan in order to keep our inventory tower. ‘They didn’t allow 
me any 2 percent on those lots. even though the total : iggregate would 
have equaled a carload during that period that I was trying to keep 
my inventory at a minimum. 

| fot inh on them. ealled them up, wrote them, told them that I 
thought in view of the importance of our account and the fact that all 
of our purchases had been on the basis of carload and truckload they 
ought to allow me that 2 percent. 

Well, they promptly rep lied that it wouldn’t be possible for them 
4 dot a that if th ey did it would be a violation of the Robinson- 


atm Act and that I would be guilty of having violated it just as 
w well as thev were. ; 
That’s just one instance of many that will come up during a whole- 


saler’s lifetime. | think this Robinson-Patman Act has been a 
lifesaver to the independent and small merchants of this country. 
That’s my statement, cventlemen. 
Senator Hunt. Let me ask you a question. ‘These 5-4 decisions by 
the courts or 4—3 deeisions seem to me to indicate an indecision instead 
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of a decision. We would be firming up, to my way of thinking, an 
ndecision by this act. Do you feel the same way about it / 

Mr. Harrison. No, sir. I don’t think that this would help the Rob- 
inson-Patman Act. I think this would tend to destroy it. 

Senator Hunvr. I think you do not follow my question. The Court 
decision was a divided decision, being so divided that it was a ma- 
jority decision ants by one, so the Court ap ny is undecided in 
the Standard Oil case. I say “undecided.” While it was a majority 
of one, there was indecision among the Court. 

Now, this bill S. 719 would firm up, to my way of thinking, an inde- 
ision. If this had been a 9-0 or 7-0 decision, then there would be 
no question in anybody’s mind but that the Court was probably 

‘ ol it, anda nfl throug) ithe Congress the to write into law their deci- 
ly Ineet with noob ject ion. But When you have a cd 
ided decision as we have in this case and then write a law to firm 
ip that decision, it seems to me, as I think Mr. Rowe said. we should 


sion would seemi if 


vait a while and see how it works out before jumping into a law to 
tirm up what I term an indecision rather than a decision. 
Mir. Harrison. I think you're correct in that. I agree with 
Senator Hunt. Thank you, Mr. Harrison. 


We will hear Mr. McCune. 


STATEMENT OF A. C. McCUNE, PRESIDENT AND GENERAL MANAGER 
OF POTTER-McCUNE CO., McKEESPORT, PA. 


Myr. McCune. Mr. Chairman and me mbers of your cohumittee, What 

propose to do is to try to give you a picture of conditions as t] ey 
existed before the passage of the Robinson-Patman bill. 

My name is A. C. McCune, president and general manager of the 
Potter-MeCune Co., of McKeesport, Pa 

Senator Hunr. What is the business of your concern, Mr. MeC 

Mr. McCunr. Wholesale grocery business. We operate in All 
vheny County, which includes Pittsburgh. McKeesport is a suburb. 

My experience consists of 10 years 1 the retail grocery DusINess 
and 44 years in the wholesale business. Iam a little older than some 
of these centlemen, ind ] have traveled a little more of the road, 
I was very active in fighting the Robinson-Patman bill through Con 
cress at the time and had the pleasure of appearing before franklin 
1). Roosevelt to present our case, and he, I must say, was very synipa 
thetic to our cause 

When we started in business at McKeesport, in the wholesale busi- 
iess, there were about 12 large wholesale food houses in Pittsburgh 
ind surrounding territory. ‘Today there are about three. Our busi- 
ess has grown because we have stuck to it. Put conditions up until 
the passage of the Robinson-Patman bill tended toward the elimina 


lon oft independent tood distributors. It Was impossible for a whole 


ile food distributor to compete against cond tions as they existed and 
is they were getting worse from day to day. 

\ 1} illustration, it would be uupossible today to op erate without 
he Robinson-Patman bill in a case where, for instance, the large 


operators were able TO buy Sugar, Say, for DU cent a oe oY | riche r¥ il 
the ordinary wholesale grocer could buy it, and that is no misstate 
ment. That would mean today to us a on of probably 8400 a day 


he distribution of that one item if we had to operate. Of 
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we couldn't operate under such a condition because the A. & P. Tea 
Co. was selling sugar, advertised brands of flour, and various other 
items at a lower price than we could buy them in carlots 

Now, the Robinson-Patman Act we san prevent a manufacturer 
from making a lower price that he can justify through saving in dis- 
tribution. If a concern can buy cars ae the other fellow can only 
buy 1, and the manufacturer can prove that he can save through the 
shipment of 10 cars, he is permitted to do so. 

Conditions at that time got to the point where the large operators— 
not only the A. & P. Tea Co. but Kroger and several of the others: 
it was a pretty well-known fact—could name their buying price as 
well as their selling price. 

Such tacties as this were emploved : For instance, if a manufac 
turer of a we known cereal cot the large chain interested and got 
them to feature th e mere } randise, it would buil | up a very fine dis 
tribution on it, and then suddenly it would stop. A competitive brand 
of cereal, for instance, would come in. They would let loose of the 
one that they had been pushing and building up distribution on and 
take hold of the other one and butld it Cup at the expense of the other 


1 
*] 


1 
i 


The second seller would SAY. “Well. W hat’s the matter We're los 
Ing out in ~ distribution.” 

“Well, you have got to fo one better. You have got to do something 
better.’ . 

In other words, they would combat one against the other to chisel 
the price down. In other words, they had immense buying power. 
It- got so big that it represented such a large percentage of a manu 
facturer’s distribution that the manufacturer couldn't afford to lose 
that customer. It re prese nted so much of his outlet for his product. 
That was done in numberless w: ays. 

Now, just to give you an idea, here are figures of the A. & P. Tea Co. 
showing that less than 11 percent of their total profit was made in 
their retail outlets. 24.59 percent was made by secret rebates and 
advertising allowances. Their subsidiaries, the Quaker Maid Co., the 

House Milk Co., and a salmon-packing company represented 
24.45 percent of their profits. 

Importation: The American Coffee Co. and the Coffee Service of 
New Jersey and the Coffee Service of Arizona and the Coffee Service 
of Nevada totaled 12.59 percent of their total profits. 

The bakery department was 3.62 percent. 

The Great American Tea Co., 0.53 percent. 

The butter- and cheese-manufacturing elements, 2.23 percent. 

And so forth. The total would be 100 percent. a than 11 per- 
cent—or 10.98—of their pro it was made through their outlets, their 
retail outlets. 

Now. under such a condition as that. how could an independent eon- 
tinue to survive? They had to make their entire profit from their 
distributing, whereas institutions such as the A. & P. Tea Co. made it 
outside of their retail operations. 

Senator Hunt. What is the date of that statement ? 

Mr. McCune. This is 1935. 

Senator Hcunr. Before the Robinson-Patman Act ? 

Mr. McCune. Yes. sir. Before the Robinson-Patman bill. Tt got 


} 


to the point where merchandise that was well known and had cor 
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sumer acceptance the laren wait uns were pe ‘rmitted to buy cheape r thar 

the wholesaler could buy them. I mean they could se Hl them cheaper 
than the wholesaler could buy them. It was customary. It was a 
abit right straight through. 

I know when we started 44 years ago we couldn't buy sugar and we 
couldn't buy Pillsbury flour. We couldn't buy a number of items as 
ar as A. & P. Was selling them LO the Consumer for, because Live 
dn’ dep nd on the operation of their retail outlet for their profit. 


is m 1940 to 1946 there were 75 cease-and-desist orders issued by 
1e I" ecle ral Trade Commission to manufacturers who were @I1\ vu 
ecret rebates to large outlets such as we mentioned 


Senator, Hunt. Would you contrast for us now a statement as of 
vear as compared to the state ment you have pus! read ¢ 
Mr. McCune. I can give you little experience as tothat. I started 


the retail grocery business in IS9S, J operated a small store and 
taught school for a year or two and operated the store. The fat 
John and George Hartford called on me in 1899. At that time tl 


A. & igh Tea Co. Was operat nea wagon route 1n the COUlL-1 

aon and in the manufacturing and industrial sections, from wh 
trucks they distributed baking powder, coffee, tea, spices, and prols 
ably lon than 10 items. It was lone profit merchandise—very long 
profit merehandise. And Mr. re re ne at the time that they 
were conte mp Het neve xpandi lors ‘that they felt that they had the « ip \ 
to expand and) it was the ir purpose to do so 

Phat was Ate they went into the chain-store food bu 


4 , } ‘or . : ] 
Loout a vear atter that. thev sf irted fo open up brane hes 


Now, with the momentum or with the advantage that « e} 
He \. & Y ‘Tea ‘70, hack. t | » trend Wis Toward the elin ntiol | 
dependent madustry entirely, because ho independent CO lel oO} et 
indet sich a handy lp, ind | thi nk the Facts | ive beer ( ) 
xtent: that the large chai the A. & P. Tea Co.. Krog 
0 ( 1 tive ) t all (i SO 1) Ouie! l 
ort e\ id that it ha prec l them today Ly ( 
’ owball cou ownhill, they have oo e | ( 
mdday for a nile] | I inea 
I t¢ \ lie i 4 dent toca ( ) 
ote y { . & F Tea Co heca ‘ 
il tf V1 ( tlie rly « | 
| mrp rte } } { ive lf t { } 
) { veen 18 a « { tiie (LOI a Ve } 
( er with independent retailet 
if re anv questions vo isk, J \ ‘ 
{ 
Senator Hunr. You haven't addressed vourself directly to the 
Mor. Mat UNE. Well, We are Very much Opposed to mvt! he 
Il weaken the Robinson-Patman bill, and we feel that t 
ld | veakened by this change that is conte) plated, J 
\ meet! leo { On pet W Wi ( 
etitic Some little fel lown the street \ 
| rat ie Chin t co ! whiel orLVe ini ¢ { o 
rover a vast territory’ That's meet petit 
eo mate or hot Phe Ord ‘leon iat { ( 
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Senator Hunt. Would it improve the bill any—do you think—if 


on page 2 in line 4, following the word ‘ ‘meet.’ which is the third 
word there, you inse rted these words: “* * * in good faith to meet 
but not sell below *’¢ Would that improve the bill any ¢ 


Mr. McCune. I don’t just understand how you would write that in 
there. 

Senator Hun. Let me read the bill as it now reads. TI will start 
on line 3 there: 
. * or his furnishing of greater service or facilities was made in good faith 


to meet but not to sell below. * - * 


T have inserted “not to sell below.’ 

Mr. McCune. Yes: but that equally low price is a loophole. 

Senator Hunt. Isee. You do not think that helps the bill any 

et McCune. I do not. 

Senator Hunr. All right. Does any member of the staff have any 
question they would like to ask of the witness? 

Dr, Apams, If efficiency should be set up as the only standard for 
survival in the competitive struggle, do you think that small-business 
men like you could take care of yourselves in competing against 
A.& P.? 

Mr. Mc CUNE. We could as long as we have the same advantage 
buying that they have. 

Dr. ADAMS. In other words, you are concerned really with the dis 
criminatory advantages that A. & P. has over you in purchasing. If 
olven equal facilities 

Mr. McCune. We have many good merchants who are ¢ mnpeting 
successfully against the A. & P. Tea Co. 

Dr. Apams. So, you would not be afraid of setting up efficiency as 
the standard for survival ? 

Mr. McCune. Our merchants have to be efficient to meet that com 
petition, and they should be. 

Senator Hunt. I wonder if you would like to prepare a statement 
out of your vast experience and knowledge that vou have and submit 
it for the record comparing the disadvantages of the small wholesale 
outlet or retailer as of the date you mentioned with the A. & P. store 
of around 1935 and the situation today, setting out specifically those 
eee antages that they then had to contend with that they do not now 

eed to contend with. If you could get together some facts with ref 
erence to experience ot inde pe nde nts as ot today and as of the pr : 
vious date, showing factually how much better the small-business man 
is faring than he was before the Robinson-Patman Act. I think it 
would be helpful to the record. 

Mr. McCune. Well. the number of wholesale houses is some factor 
I would sav in proving the fact, because the wholesaler is dependent 
upon the retailer for his volume. 
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Senator Hunt. It might be that Mr. Rowe could help you on that. 
Mr. McCune. I will be glad to make that statement. 
(The statement referred to follows:) 


SUPPLEMENTARY STATEMENT ON Bitr S. 719 py A. ¢ MceCuNrE, PRESIDENT AND 
GENERAL MANAGER OF THE PoTTeER-MCCUNE Co., McKEresport, PA 


(Statement requested by the chairman of the Senate Small Business 
Subcommittee conducting hearings on S. 710, July 16, 1951) 


The purpose of these statements is to convey to the committees na gen 
way, buying conditions before the enactment of the Robinson-Patmar 
compared with conditions now under the Robinson-Patman bill 

The vice president and secretal 0 the United States Wholesale Grocers 
\ssociation, Mr. R. H. Rowe, called attention to the fact that prior to the 
enactment of the Robinson-Patman bill, the A. & P. Co. was receiving 


manufacturing suppliers on an annual basis of $6,000,000 in advertisin 
ances and off the invoice quantity discounts and $2,000,000 in brokerage fe 
making a tetal of $S,000,000 in concessions that Were not available 
independent food distributor or available in much lesser amounts I 

ike to add, in this connection, that the SS,000.000 received by A & P ad 
represent, by any means, their total savings as very much of their me! l 
was purchased on a bid base representing a lower price than most bu 


could secure 


Before the enactment of the Robinson-Patman bill, the A. & P. Tea Co. w 


selling to the consumer in our market, sugar, advertised brands of flour l 
some other items at a lower price than the wholesale distributor cou pure) ‘ 
in carload lots. This, on the surface, would appear to indicate that the 
sumer was getting a definite benefit: however, such was not the case \s 
illustration, today we are paying, at the refinery, a price of $8.75 per hundred 
or su Previous to the enactment of the Robinson-Patman bil he whole 
e distributor would be paying S$? per hundred for that same sugar, at 
corporate chains, presumably, would be buying it for $8.50 per hundred Sines 
the large chain operators only represent about 40 percent of the total sales of 
od products, this would indicate that 60 percent of our population was i 
more than they should and 40 percent less than they should Chis example 
would illustrate the general price structure of foods as purchase and s« 


large corporate chains compared with the sales made through indepencet 


outiets 


\ list of special brokerage quantity discounts and advertising allowances 
ete., given by manufacturers to the great A. & P. Tea Co. prior to July 19 
been tiled th ou by Mr. Rowe, and a stud of these Speci HlLOWwE 


ind discounts wfll give you a picture of what the independent distributor | 
to meet (which Was impossible) in order to stay in business and make evel! 
ery small profit 


There has been a much improved position on the part of independ 


distributors since the passege of the Robinson-Patman bil I do not have 
figures previous to 1941 other than the A. & P. retail business amounted 
1941, to $1,354,018, approximately thrice that of its nearest competitor and 7 
percent of all food-store sales in the United States. Bight years before, A. & P's 
share had been 11%» percent In our own conunubity, previous to the enactment 
of the Robinson-Patman bill, there was but one supermarket in this trading 


rea: today we have two nationally known supermarkets and nine independent 


supermarkets, and 1 feel confident that had the Robinson-Patman bill net been 
enacted that practically all distribution would be going through nationally 
known outlets Under present conditions, any live, intelligent, independent 
operator can successfully compete with the A. & P. or any nationally Known 
food outlet, and this fact is evidenced by the fact that we have more independent 
outlets per thousand families than we had before Robinson-Patinan 
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Che following tabulation made by the Department of Justice in conjunction 
With its antitrust proceedings against the A. & P, Tea Co. purports to show that 
the A. & P. derives the great bulk of its profits from nonretailing operations : 


1941 (percent) 1941 (percent) 


Headquarters allowances 24.59 | Stores Publishing Co 0, 25 
2 


Bags and labels 
Manufacturing subsidiaries: 

Quaker Maid Co., Ine 13.35 |) Miscellaneous 

White House Milk Co., Ine 6. 18 Fish department O07 

Nakat Packing Corp 1. $M) Brooklyn Coffee Roasting OD 

- Printing and supply Or 

Total manufacturing sub Atlantic Warehouses, Inc 08 

sidiaries 24. 43 Felton Packing & Manu 
Atlantic Commission Co 7.16 facturing Co 1 


wren Total miscellaneous 18 
American Coffee Corp 1.95 
Coffee ervice Subtota 26 on 

Ne Je rsey company ‘) 1] 


Arizona company 1.09 | Local advertising allowances ». 46 
Nevada company .14| Inventory gains 7.50 
Total coffee 12. 59 Total above 12. 96 
Bakery 3. 62 
(sreat American Tea Co ay Tot: SD. Ov 


\ 
Retail profit LO. OS 
Butter and cheese 





Green Bay warehouse 2.03 Total profit of A. & P 100, 00 
Cuba cheese plant 30 
Total butter and cheese 2. oo 

It ght be well to ask this question, “If, with all the buying advantages before 
Robinson-Patman that the A. & P. Tea Co. possessed, when their profit from 
retail operations was less than 11 percent of their total operating profit, where 
would they be today with these advantages? 

The lowest selling unit in our market is not the A, & P. but several large in 
dependent supermarkets in our own particular territory who undersell the 
1. & BP. constantly Statistics will show that before the enactment of the 
Robinson-Patman bill, the number of independent retail outlets throughout the 

u vy was decreasing from year to year, but since the enactment of the Robin 
s Patman b the number of independents has continually increased 

I mi ¢ sing a c fa letter whicl he writer addressed to Senator James 
as s, of Pennsvivania, under date of September 24, 1985. This letter, if 

W { I ( oO read it, W give you an idea of the conditions existing then 
ne <sity f the Robinson-Patman bi I am also enclosing Congres 
Record date Mareh 3, 1936, subject, Price Discrimination, speech of 
Hon. M Vl. Logan. of Kentucky n the Senate of the United States The last 
ree pal ) m page | e pal larly np rle > the bill now before 
Congress. S. 71! vhere it brings to the front the weakness of the Clayton A¢ 
I reneth f the Robins i’ I n bi is is now wl ten 
Meck .PA ept mb >, O35 
bit yas, 
P? ish / / 
Sit There has been broug to mv attention a statement to the effect that 
have expressed opposition to the Robinson-Patman bill now before Con 
ress The bills 1 refer to are S. 3154, H. R. S442 Iam enclosing a copy of the 
is | do not have a copy of the Senate bill, but the two bills are ide 

| rear, and 1 for \ to eX it any comments that 
I on this bi re based o1 y ow selfish terest or the terests 

he i ry hich IT represent If I did not feel that I was sponsoring a 
that for the best interests of the American public as a whole, bot! 

PeSE? spect nid a larger sense with the future welfare of the 

buying public of this country in mind, [ would not feel that IT could appeal to you 


pport on this easure It is natural that my position as general 
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outlets would place me in a position (having had several Vears’ eXperience i! 
the retail industry as well) to know something about the conditions as they 
now eXist in the distribution of food from the source of production to the 
ultimate consumer Il am making this simple explanation, as it is my purpos 
treat the matter as far as possible, from an unbiased standpoint 
1 ha seen with regret, the business of independent operators ‘ ‘ 
he point where there is now only 1 to every 900 of our populatior is . 
| > every Md BO ve mv belief that INLeSS ie on s iken Db 
Congress to place the ‘rehant in a position where he sl 
f hance to iin that i hall be only a ! 
iI until the disti ind the necessitie rf f ire ! ene 
handful of corporate ps that sha pe etu Ono] \ by ! 
Che purpose of tl pt sed is not to stifle competition or to at 
nf bis I ofl 0 I 1) erate efficl ri ite 
I eunn believe t { li of iden opportunity ) ed ! 
ind I insist that where the individual has the resources, the abi 
e energy to go forwal hat he hould be given the opportunity to 
n equal b with those who have unbounded finan eSOUTCeS 
mit ina ina he ¢ hire ’ l ire percentage oT re il distribution 
\ iV Use a “club” t ‘ wl he might me erwise be able ! 
Phere | ‘ [ene l l reausol bl suught forwa a hei Vill l lene 
j 5 ( wy hee yore nt 1} r-« iD ad ¢ ‘ 
1 illv, LT can see no cause that more gica hear he fa 
percentage of I iid es | ve been a ed of the ree ) ve 
rporate chains which hat come ihte our! ist to ad n our bank I 
ocal institutions it 3 nev, whicl et he i ‘ ! 
spent in the loca min itv to deve » loca rade nd it I 
ware that e chains have argued that mo of tl money re rned ‘ 
ocal Community in the put ! ( chand nd con l ! hile 
tatement rue to ertain extent, they have neglected ¢ tiled to p 
ire gn really : If the umense payrolls it Ir own « 
il rit wh t i Pacturine ca ed on to a larg extel ere t 
Were miidd ft i erchant those f il ‘ al ‘ 1h 
eve] enu ‘ ha wefore le ng COl ul ere he 
rie }) ( rol e cl ltions, if neve 
1 jeked lip 1 o51 | ] or other conveyor nd se (le \ 
Stree wherean mreve per r¢ tit ‘ nin 
have no quarrel with the large corporate ¢l n Phey ‘ : ie} 
operate as any other legitimate institution, but I de l tl ‘ 
do n operate Wi the ISSISTILNNG I midi ich l ré nd theret at 
cle letion « hose who are ace » suffer by price dis ! i | 
Tee l re is these b are «ck ned to corre These b ‘ re uy 
I t ! nel fair state al competition na I rai Cs 
handising 
l y mind @ SOH« ed efficie) nd the talk of e bene e 
le ‘ rom ‘ ! peratior tll “bunk” and that ‘ ndeypn ( 
lente! ere given fair chance and the large ¢1 ns were not subsidized 
he ¢ nt that they are by large manufacturers, th he inte ven nad ethicie 
ependent would serve the public eco! leally and etheier 
org nition lt is no credit in a horse race for the winner to come in 1 
head of his nearest competitor if he has had two or three lengths | | 
the start, or if he is weighted doy ith ZO pounds extra weight 
The condition as it exists today where the large chain ope rs are secu yg 
enmendadots dvantages in the w Vv of pp ® COTLCe@SSLONS ond specia ad 1 
1 necessarily the fault of the manufacturer, because the vast buying powe 
ich these big fellows cor thas been used to pit one inufacturel 
he other to the extent that many manufacturers are serving the ire ry ‘ 
| Isat an actual loss, and the manufacturer profits by \ ‘ f the ince 
penade operator who pavs the price I feel assured also that ny nuta 
turers ure looking for a way out by means of fair-trade-practice legislation t] 
Vi oose their bonds now held fast bv large operate ho conti v4 
percentage of their output, that they are at the mercy of those large corpo 
The Patman bill, amending section 2 of the Cla on A¢ sks n 7 Y 
or the independent industry It simply offers an equal opp il 
ke conditions and circumstance ind the elim ition I f dl I v 
R6598—51 7) 
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The retail industry throughout our country from coast to coast, and from 
Canada to Mexico is awakening to the unfair trade conditions as they now exist 
and I am confident that the industry will rise in arms when it becomes more 
familiar with the knowledge that is now being made public records through the 
Vatman investigation of the American Retail Federation at Washington. 

There is one fact that IL would like to cal] to your attention. To my best 
knowledge, and to the knowledge of others who have been watching the Patman 
investigation, there has been but one daily newspaper in the United States men 
tion the Patman investigation of the American Retail Federation since it has been 





gvoing on This evidences the immense power wielded by those corporate chains 

account of the patronage through their advertising Naturally one hesitutes 
to print information that is derogatory to the interests of their best-paying 
( ents 

I am confident that after vou have studied this bi md have become familiar 
With its provisions and the conditions now exXistil throughout the distributing 
field, that your sense of justice and your desire to serve your people shall convince 
vou of the necessity of supporting this measure 

hkespectfully yours 


4. ©. McCune, P sident, Potter-McCune ¢ 


Ri DISCRIMINATION 


sy of Hon. M. M. Logan, of Kentucky, in the Senate of the United States 
March 3, 1936) 


The third proviso is identical with the proviso in the Clayton Act 

As pointed out in the report of the Judiciary Committee, the weakness of sec 
2 of the Clayton Act is in that it places no limit upon differentials permis 

sible on account of differences in quantity and in that it permits discriminations 

to meet competition and thereby tends to substitute the remedy of retaliation for 


that of law which results in destructive consequences to the main purposes of 


To allow one seller to make prices below the actual cost of the article and 
thus drive others engaged in the same line of business into bankruptcy, or other 
disaster, is one of the worst practices found in trade today. The more powerful 
a great advantage in being able to cut prices and thereby destroy competi 
ion in a particular locality and then recoup the loss by raising prices in another 





bocality 

Che bill would close many dangerous loopholes that were found in the Clayton 
Act, but would leave the fields of competition free and open to the most efficient 
and, in fact, would protect them the more securely against the aggressions of 
those having larger purchasing power. The language, “where either or any of 
the purchasers involved in such discrimination are in commerce”, which is added 
by the bill to the provisions in the original section, is necessary in that it will 
extend the provisions of the law to discriminations between interstate and intra 


state customers, as Well as between those purely interstate 

Senator Hunt. That concludes the hearings for this morning. The 
committee will stand adjourned. 

(Whereupon, at 11:35 a. m., the committee adjourned. ) 





PRICE DISCRIMINATION AND THE BASING-POLNT 
SYSTEM 


TUESDAY, JULY 17, 1951 


UNITED STATES SENATE, 
SUBCOMMITTEE ON Price DiscrIMINATION 
ND THE Bastnc-Porint SYSTEM OF THI 


SELECT COMMITTEE ON SMALL BUSINESS. 
Waskinnton. D..t 
The subcomim ttee met. pursuant to adjournn ent. at J { 
room 457. Senate ¢ fice Building. Senator Lon gy presiding 
Present: Senator Lone. 


Also present: Dr. Adams. 

Senator Lona. his hearing will come to order. 

As our first witness today we have Dr. Vernon A. Mund, professo 
of economics, Unive rsitv of Washington, Seattle, Wash. 

Dr. Mund is a student of industrial pricing method 
for more than 2 vears, Tl Hye publ shea three books [ 
ind more than a score of articles for the economic journals. 

Dr. Mund was called D\ the Capehart committee, upon recon 
tion of the Federal Trade Commission, to test fy as all eXperl oO ‘.. 
LOO, Dr, Mund Is a protesso} of economics at the Universit 
Wash ngton in Seattle. 

Dr. Mund, the committee 1s very pleased to have you toda: unl I 
wun sure we will be very interested in your testimony. 

Dr. Munp. Thank vou, Senator Long. 

senator Long and the committee, 1 believe that a large majo 
of the Membet oft ¢ OngTress support a policy of maintamime p 


Olpelition is a principal mechanism for determinin 


F ! ‘ 
ncomes. fhe alternatives of (1) direct Government contro] 
, pul lic ownel hip have onlv a limited place In our tree econon 
sVvstenm.. Private monopoly, On the othe hand, stands condemned 


both by the legal and economic traditions of the United stat 

| nfortunately there Isa great deal ot misunderstanding Wid Cor 
fusion on the tvpe of competition called for by the antitrust laws and 
on the Way in Which this kind of competition operates, 

All available evidence indicates that when the Sherman Act was 
adopted In 1S90, Congress intended to preserve and maintain p 
competition—that is, independent rivalry on price—analogous to 
that found in central and primary markets, such as the Ch cago grall 
market, the Boston wool market. and the produce markets of o 
principal cities. ‘These central markets were the modern equivalent of 
the town markets of Western Europe of the eleventh, twelfth, and 
subsequent centuries, in which our law on fair competition was cd 
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veloped. When the Sherman Act was being debated in the Senate 
in IS90, Senator Hoar.a recognized leg al aut! hority, declared : 

The great thing that this bill does, except affording a remedy, is to extend the 

on-law principles, which protected fair competition in trade in old times in 

England, to international and interstate commerce in the United States. 
That appears in the Congressional Record, April 8, 1890, page 3152 

In central and primary markets, price competition among co 
and among buyers develops automatically, and prices are independ- 
ently bid up or offered down to adjust demand and supply. The 
market price of each seller, moreover, is uniform to all buvers ata 
viven time—that is, it is nondiscriminatory—and the prices of various 
sellers in a central concourse tend toward uniformity. Under basing- 
point systems, on the other hand, delivered prices are usually identi 
al: whereas the net prices of a seller are not uniform, as they are 
under conditions of effective competition. 

| night add | think that Isa rather lmportant pont be “use So com- 
nonly writers say that under monopoly prices are uniform; under 
competition they are uniform: therefore, you really cannot say what 
Col d tioh prices represel es But the fact is that under conditions of 
effective competition, the market price of each seller 1s oe to his 
buvers ata oivell tine whereas under basing point and fre igh -rllowed 


plan s the net prices of the seller are divergent and it is aa the 


delivered prices which are uniform as of a given point. 

Since transactions in a market are made openly, no buyer will pay 
i seller more than other buyers. A seller, moreover, will not ask less 
from one buver than from another. 

Dr. Apams. Are you referring there to what is called the principle 
O] nditlerence 
’. Munpb. Yes. 
yy. Adams. Does it apply equally to sellers as to buvers / 
’. Munn. Yes: it does. 

Vhe agolven seller meets the lower offer s of other sellers, he does 
so in order to sell; and the new price nets him the same amount on 
ll transactions currently being made. He lowers his price to all. 

With open competition and a concourse of sellers, a given seller 
cahnhot make some buyers pas more than the price to others. How 
ever. when a seller has some degree of monopoly power, he ean make 
certain buvers pay more than the price to others. for some buyers 
cannot turn to another seller and get a better price. They have ho 
alternatives. 

Thus, price diser} lation the makin: o of a different price to differ 
ent buyers for the same o goods—develope when a seller has some degree 
otf monopoly power or when competition is substanti ally lessened 
incomplete. Price discrimination and monopoly have long been 
recognized by economists as being Siamese twins. 

Price discrimination is a highly profitable practice, for it means 
that a seller can charge some buvers more than others at a olven time 
rora given type of goods. ‘ 

Price discrimination can be used bya monopolist ic seller to enhance 
his profits by classifying buyers and by cutting prices in certaim areas 
t mit. curb, injure, or destroy other competitors. 


ist how a given da plans to use discrimination—and actually 
does use it to enhance profits Can be determined only by studying 
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the effects of his behavior. His intent or motive is profit and this 


motive is neither one of good faith or bad faith: it is a commercial 
fact. Any effort to test the public desirability or permissibility ot 


discrimination by reference to the spirit or motive in whicl 


( verered Is doo} ied to failure. for business. in the absence ot CHAI 
or sentiment. is done for profit. 


With the erowth ot monopolist ec combinations and mergers atte 


the Civil War, geographic price discrimination become a serious evil 
the American economy. The combinations typically used 

price cutting in one area while maintaiime prices elsewhere, « 

pressly to injure or kill off a geographically separate competit 

Phis practice became known as cutthroat competition. In order to 
rb tl “e\ i Coneress enacted t hie C‘lavton Act. section 2 of \ 

prot bits geographic price discrim nation when the effect CO Wiyut 

1" prevent COnipet Lion, 

Subsequently, it was found that certain sellers frequently made 
pric to large buvers lower than those charged other buvers hia 
that the lov C1 price could not be defended ts quant tv cdiscount 
In order to curb mjurious price discrimimations as to persons, Cr 
eress enacted the Robinson-Patman Act. 

Thus it is that Congress in the Clavton and Robinson-Patmayr \cts 


sougtit to preserve t hae 1NLCe pre ndent, nondiseriminatory type ol pp! 


competition found Ih primary or cel tral markets and co itemip ited 


bV the Sherman \ct. The purpose oO} thre e acts was not to make 

competition soft, as some contend, but rather to make it f 

analogous to the price competition found in central markets ln p 

ciple, these laws did not and do not restrict, limit, or curb price 

petition as found in open markets. What they did seek to ce 

curb the power of local monopoly namely, the power to d rit ite, 
1) my opinion, there 1s no sound evidence to indicate il eC) 


{ 
conflict between the Sherman Act and the Clayton Act, as amend 


ead by the R IMsSoNn Patinan Act. Price Ciscriminaty a On 
nlareed Wo! opoly control whi the Sherma 


Act condemns: and it is the function of the Clavton ana Patn 


Lets to prevent such MONOPOLy 1 Its ME plency. 


Pri ed mation 1 hol the koand oft price compel ( f 
ope) kets. In a central or primary market, sellers do no 
OmMmpelitiol by vagu yr Un pl qIscrimiihat 

1) \DAM Lal vou give example Or commod ( ( 
Gye ! ivke 

Dr. Munp. | would sueeest the one hand wool] j +] Bosto 
hiarket, There is a street. Summer street, 1) Boston While] | l 
il manv wool houses alone the treet. That is a sort of rOrprMIg« 
] rket It “9 CONCOLLPSE ot - } \ ley © Py OT the Vv OL ort thie 
| T¢ State ( tril ec tt) Ro } } 1 tor sa t Ox 
rab tors 
| hich assemble cotto1 trom t hye produ ’ is Ol 
to the Tab wine area 

i>) } { ‘ The ‘ Ft ‘ \ Ub ( ‘ 

| tok ra) nicl istry ( nse of I { ( 

1)? Nit ND Ye 7 here cent | AATIO ol 1pY) \\ e] 
i r } Tigo} rf ry}! t eTs is it Were ) Kil rote 
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market ih Chicago or a cotton market in Memphis or New Orleans, or 
the wool market in Boston. 

menator LONG. In your opinion, would you say the automobile 
indus try isa good examip le of nondiscriminatorys pricing? At least 
the price is nondiscriminatory to all buyers; is it not? 

Dr. Munp. It is an example. Automobile people have endeavored 
to maintain a policy of open pricing, of mill pricing. I think this is 
right. 

Senator Lone. There is no soft competition involved 4 

Dr. Munp. There is, however, a differentiated product and some- 
times you can see examples of nondiscriminatory pricing, operating 


} 


more clearly in such things as COTTON, wool, or ipples, potatoes, or 


beans, basic commodities, in which the products of the various sellers 
are thre prod icts Which are eee ly t he same 

In the sale of 1 basic commodities as apples or potatoes, where 
you have a concourse of sellers, such ts potatoes 11 eattle or cotton 
n New Orleans or apples in Seattle, in those situations when a seller 
meets competition he Can meet it py lowerlne his price Co all buvers 
niformly. He has to because ther if is done openly and publicly and 
it is a matter of commo) knowles lore, le Cannot treat one buyer 


differently than others. 

senator LONG. Hiave vou an opimion on the need for subsicly in the 
sugar industry, particularly the beet sugar industry 

Dr. Munpb. I have treated that su ct In one of 1nh\ books and IT can 
iter, if you wis 
Senator Lone. We would be very much interested in your views on 


cliscuss it | 


bit Lie { 
Dr. Munp. In the sense of being a kind of competition, diserimina 
tion is only a limited kind of competition, restricted to certain areas 
r to certain people. Price diserimination, in ct, from the stand- 
a seller, is a soft kind of competition, because the seller does 
ot ve to reduce his prices uniformly to all buyers. It is easy on 
Senator Lone. Do you believe that price discrimination, particu 
e-point | ‘ing, has prev e develo nt of indus 
{ri I ( { tiie West | ‘ ule na 
i }) Nit ND Lt | (iQ) 
\ common and rather poplar point of weW Is tha ome cdiserimina- 
on, sporadic and marci h type, e) ible nanutfacturer to reach 
( nro ¢ h re - ma Oni} Tf t | (j | ( 1 li a {ten 
dt t ition of el] itting price ( irea while 
maimtainine them elsewhere is a wholesome act of competition and 
promotes competition among sellers. E Xperience has shown. how- 
ever that veograp! ic as well as personal dis ‘rilh nation always works 
to the adv: antage of the larg rand finai cially stronger concerns 
ina 2) to the injury und elimination of ndepence ” single-plant 
petitors. In reducing prices locally, a large producer can make 
Df OSSeS l other local ties where competition Is weak or non 
This. an nadepe lent. single plan enterpriser cannot do. 
O ommercial history indicates that price discrimination can be, 
s, highly injurious to independent business; and it was 
for ti ison that the Clayton Act, iS al mended, condemns price 


ation which injures competition 
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in. Ss. oo the proposal is made to legalize price discrimination 


“made in good faith to meet the equally low price of * * * a 


ouamellane, ” regardless of its injurious effects upon competition. In 
other words, good faith is to be made “a complete defense to a charge 
of discrimination.” 

Surely, reasonable people will agree that if the effects of price 
discrimination are bad, regardless ot the motive, we do not want 

In summary form, what are some of the main evils of price dis 
crimination which would be legalized by S. 719 in making good faith 
a comple te defense ? 

(1) S. 719 makes it possible for a seller to charge high prices where 
eer is weak or nonexistent and to reduce prices where rivals 


are activé t » check their sales and erowth. ». 719 thus legwalizes a 
method of dame tition which forces some customers to pay excessive 
local prices and which subjects small competitors in distant areas 


to the fear and hazard of local price cutting. The idieateal bill legal 

izes an unfair kind of competition, for it permits a a dominant seller 
to cut prices to unremunerative levels at distant points by mi iking its 
losses up elsewhere. Small, single-plant firms cannot enjoy this pris 

lege. 

Small, single-plant firms operating in a local area must frequently 
offer their products at prices slightly less than those charged by the 
dominant concerns having established prestige, large-scale advertis 
ing programs, and elaborate radio and television shows. If a dom- 
inant concern Is permitted to discriminate to meet the prices of an 
independent, there is little chance that the ind pendent will ever GTo 
and prosper. The truth is that discriminations to meet or to beat 
competition can be equally injurious to competition. Both forms 
should be prohibited by law. 

(2) &. 719 does not pro\ ide an objective rule or standard ¥or uss 
in permitting the exercise of price diseriminat ion, except to state that 

seller is not privileged to discriminate “if he knew or should have 


known that the lower price was, in fact, unlawful.” A considera 
tion of motives is a task for mind readers, fortune tellers, and elair 
voya S. All business is done for commercial adv: antagve;: and the 


task ai proving bad faith, in my opinion, would impose an impossib le 
burde non the; antitrust agence 1es, 
If an efficient. independent seller is subjected to injurious local price 
iscriminations, he apparently must walt for relief until he has been 
forced into bankruptey. IT surely hope that your committee will ask 
the proponents ot S. 719 how bad fs ith Cah he proved l] t | e ibsenc > 


of the: vetual exelu mion or bankruptey of a competitor. 


(3). 82110 wi il opera etorestrict, init, and retard a decentralization 
of industry. This 1s raided much 339 fi —— to the eco lomic wel- 
fare and military ein of our country. The de ve opanen { of rl- 
eators in the West and South has been, and can be. limited sale ‘dis 

uraged hy dominant eastern m ills w ho are ible. and will he | le, ro 
dur » into distant areas by absorbi ng some or all of the fre elt il 
expense of their nearby, namely eastern, Customers. 

Senator Lone. Would vou give us some examples, 1f any 
vou, to illustrate th s point ¢ Can vou document that statement b 
example or two? 

Dr. MI UND. I ean cite the book by Wendell Bere 7 Keonot | 


dom for the West. In this book. Mr. Berge OlVve illustratio 
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which he states that the development of the steel industry in the West 
has been definitely hindered, retarded, and limited by the practice of 
the eastern mills in using a pricing system which will permit them to 
sell out there and to discriminate, when necessary, to discourage new 
plants. 

Sentor Lone. T have been obtaining some information—I hope to 
vet more—which indicates that in the cement industry the develop- 
ment of the undeveloped sections of the Nation has gone ahead rapidly 
since the basing-point decision in 148, whereas, prior to that time it 
proceeded very slowly. 

Of course, the argument is made both wv avs that those who advocate 
the basing-point pricing and freight absorption claim that that has 
the effect of helping to fill up undeveloped sections. ‘They argue both 
ways. My impression has gone this way, however, that, though I was 
from the South, simply looking at conditions which prevailed there 
after 70 years of basing-point industry, | found we did not have any, 
and let the facts speak for themselves. 

A fter that system Was declared ille@al, we beoan to see rapid eX- 
pansion ot cement production, at least in the South and in the West, 
and { also appears that steel is developing more rapidly In those 
sections now that those institutions have gone to f. o. b. pricing. 
Apparently, under f. 0. b. pricing, an industry has a great advantage 
in its own immediate area and of selling into that area while in basing- 
point pricing there Is a temptation of other plants at a distant 
point to produce in great quantity and dump their surplus into these 

ndeveloped areas which would keep down the development of whole 


{ 
‘ 


industries 1n those areas. 

Dr. Munp. That is true. 

A person can look at it from two points of view. First, from the 
standjmint primarily of an industrial mill making basic products. 
On the west coast, the practice has been to charge some eastern point 
plu = fre ioht rate or water fre ioh it, SO the level of prices Is high. Some 
people Say that would encourage local pro luetion because the price 
is high for steel but actually the building of plants has been discour- 
aged because one never knows when the eastern firm will discriminate, 
will lower their pricing structure, vou see. You live in constant fear 
that that price will not prevail verv long. 

Secondly, vou wonde r about putting in a mill because vou see that 
the eastern products flow in at any price and if you trv to reduce that 
price a bit because of your location, then vou wonder how long vou will 


SUPVIVE So all you can do is built a little mill and try to sell at those 
prices, The competit on does heft clevelop. 
So the low 4] Wh lust ry retarded he nuse ot the fear anal uncertainty, 


because of high prices and similar factors. 

Moreover, then, when you come to the secondary or metal-using in 
dustries. we find very defin tf ly on the Paeifie coast t hat they find their 
costs are high and they cannot fabricate and then ship east w: ird to any 
extent. talked with a firm in Seattle, for example, which is a fabri- 
eating firm, and I was told that with the high cost for steel which 
they had to pay because of basing point pricing they could not fabri- 
cate and sh p eastward as far as Spokane or Boise or Salt Lake City. 
They just could not get eastward because their costs were too high. 

When you come to such things as the uniform pricing as in the case 
of aluminum, one price for the country, you find that in the South 
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where aluminum is made, you are paying the same price for basic 
aluminum as they are paving in Chicago and New York. There is 
little advantage to be found in locating a fabricating plant in the 
South or the West because your costs are high. 

I believe a person could develop substantial evidence to indicate 
that basing point ZONE delivered pricing restricts and retards a dle 
centralization of industry and is injurious to the West and to the 
South. 

[ have talked with a number of businessmen on this point and they 
concur. That is where I got my illustrations. 

Senator Lone. We found a great amount of development around 
Birmingham since the basing point decision and since steel went on 
the f. o. b.-pricing system, and it was my understanding that eve 
though Birmingham had the lowest cost for producing steel, tne 
Birmingham area expanded less than almost any other area for 20 
vears prior to the basing’ pont clecision. It was only after that de 
sion When they went on the f. 0. b. pricing that Birmingham came into 
Its Own, 


ly ow ied hy leg re 


Of course, the industries there, being primaril 
concerns Who had major investments in Pittsburgh and elsewhere, 
were reluctant to admit that and probably don’t care to admit it today. 

Dr. Munn. And because the ownership won’t get the full fruits of 


the change, either, because they might not want to expand as much as 
would otherwise be the case. 

Dr. Apams. If the law limited price discrimination and freig 
absorption to a meeting of the competitor's }>! ce, would the 
discourage the development of new industries in such areas 
West ” 

Dr. Munn. Well. if vou take. for example. the freight-all ead) 
where vou have, av, one price fora zone or one price Tor the cor 

in the case of aluminum, then a plant in Chicago would, say, charge 
S40 toa plant in Chicago and absorb freight, and charge S40 in Seat 


or New Orleans. Any mill in Seattle or New Orleans would charge 


S40 in those respective places, ibsorbi (r frei@ht to Cineago. So, vou 
ula h ive high level of | l es rioht where the alun eeaeene Ss ) Late 
VOU set And the fabri itors in the West and South would be d 
inraged., Why locate ther 
Alsi ei you have the hasing point system, the Ch eagvo and Pit 
bureh mills could meet the prices on the coa { ana I the South and 


Vou would still have 1 dlustries discouraged because Ot t] e hig 
prevailing, you see, in the West and in the South. 

Meeting competition really means matching prices and that 
competi ive behavior, really ‘ that is the trouble. 

Senator Lona. It has never been decided, has it, that there 7 
thing illegal about charging a one-zone price throughout the entire 
‘ ry r of selling 


Nation 4 Phat is, if vou wanted, for example, this thing og 
Baby Ruths for 5 eents all over the United States or Coea-Cola.,. or 


ivthing else, it has never been decided that there is anything illeg 
bout that, has it? | 

Dr. Munp. When carried on by individual sellers, for example, 
pen and pencils or Baby Ruth candy bars, the evils, if anv, are So 
trifling that I do not think anybody gives much concern for tl 
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In other words, what the law prohibits is any discrimination which 
substantially lessens competition. The discrimination involved in 
Baby Ruths is so trifling that no attention is paid to that problem, 
but if a major commodity—and there are those commodities In the 
nonferrous metals field—for example, is sold by all the producers in 
the country ona plan of one price for the whole country, an a person 
has to look twice at that system, and, secondly, the discrimination 
Saad is very substantial, you see 

Thirdly, there is evidence to in licate that the system is used as a 
means for avoiding competition amone a number of producers SO 
that such a pricing system for the whole country could be illegal and 
monopolistic, 

senator LONG. Is it your fee line that the power of these large COon- 
cerns to dump their surplus production in the undeveloped areas or 
n the areas where there are small, independent businesses starting 
out mm competit ion with them. is one of the main things that holds 
back the de velop ment of the South and the West and possibly cer 
tain parts of New Eneland? 

Dr. Munp. Yes: that fact, plus the ever-present uncertainty which 
new enterprises have about what the level of prices is going to be. 

[f a major producer in Pittsburgh or New York had to sell at open 
prices to all comers and if he cannot fabricate to his pleasure, then 
he would be very reluctant to drop prices in New Orleans or Memphis 
or Seattle, and that one area only, and make up his losses elsewhere. 
He would be very reluctant to cut prices in New Orleans, Memphis, 
or Seattle because if he cut them for that area he would have to cut 
tor the W hole country. It would be TOO expensive for him. 

if producers had to quote open, nondiseriminatory ~p yale Cs, any sort 
ol J ice cut In one area to hurt somebody v would be very expe nsive 
for his . beca use he would have to make that price availab le to any- 
body, you See, 

Mr. Apams. Would that not create local monopoly in deficit pro- 
duc ing regions like the South and the West in the case of steel ’ 

Dr. Mi ND. No: 1 fa producer in Chicago wanted to go into Seattle, 
let him cut prices In the Chicago area and sell in the South. You see, it 
wouk work out very clearly. In the South, they raise cotton, and the 


price is low, lower than in New England for raw cotton. In the West. 
we San fish, apples, potatoes, beans, furs, and the prices there are low, 
lower than in Chicago. In New Orleans. we ship them out. vou see. 


Now then, if the people in Pittsburgh want to produce steel and 
have wide-selling areas, let them lower their prices there and then 
they are priv ee to ship out. The people around there would get 
the benefit of their location and they would not have to subsidize 
them 

Senator Lone. The full effeet would be that under nondiscrimina- 
tory f. o. b. pricing as applied to the cement industry when the 
cement industry found that they are not going to use a basing-point 
or freight-absorption pricing system, if the Ideal Cement Co. wanted 
to sell a substantial amount of cement in Louisiana, they found they 
would have to have a Louisia ~ plant. They acquired a large deposit 
of limestone in Mississippi. I do not know how long they had had 
it but it was mv understanding that some of these estab lished cement 
concerns, possibly Marquette, had this large deposit for many, many 
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vears if for ho other purpose than to keep someone else from develop 
ing it. When they found they could not hold their market by dumping 
surplus production mn there, they thought it would be better to go 
ahead and develop it. 

Dr. Munp. That is one of the practical effects, too. If you cannot 
charge an f. 0. b. price and sell, the tendency is to go over there and 
build a plant 

Senator Lonc We had an interesting case when S. 1008 was befor 
the Congress last vear, Dr. Mund. A Congressman from Arkans 
was told by the United States Gypsum (‘o. that they needed to | ble 
to absorb freight m order to construct a yypsum plant n his dist! 


n Arkansas Based upon that assertion, and having see that 
} ial acquired Opt Ons oO} } low ition, this ( OnvgTessIAl voted. Te =~ 
LOOS, which \\ the basing pont bill ot that ( onvress., Whe} That 


hill cleared the House. the industry then felt that thev could be rm 
that the basing port system had now Heel legalized and mimecdtiatel 


] } 


inceled then options and their plans to bring their plants to Arka 


with the result that that Congressman wrote Senator Full 
and advised him he had been fooled and he asked Senator Fulbrig! 
to do what he could on the Senate to keep the bill from finalh 


! 
beine considered, 


Dr. ADAMS, There Sa problem here ot 7 nfant madusti Vv. t | 


dificulty that producers of basic materials have in getting started 1 
some of the areas hke the far West and the Mountain States 

Now, modern technology is such that, to adopt an efficient 
plant and rea ly do the 1ob effi iently. those producers woul ive 
produce Lgreat ce i} more than their local markets cat rhsorbh hye 
markets ire now undeveloped 

Now, Is it not true that subsidy. as it were, which those pro el 
ean take by charging a pren im price il heir oy reclo 
local monopoly markets, and then absorb freight into the easte1 
markets: would that not encourage them to get developed « 
than they would in these industrial re@ions / 


Dr. Mcunp. You mean the umbrella which is offered 
Dr. Apams. Is not that subsidy helpful, beneficial to them / 
Dr. Mi ND | we Trel } t | 


l4 ] 
rt plu Wiible we fin 


oht Il Well] the } ont pu } 

What tempting to one first looking at the market situat 
But a persol about to Invest capital races the fact that w | th) 
freight plus, the eastern firms send all the products into the Wi 
the South on the one hand, and. secondly. they find that if ( 
to expand their own sales area. they are going to have to absorb 
freight, so this freight plus which they hope to get is frittered aw 
hy freroht absorption, you see, and then. thir lly. there | 
risk and danger that they do not know how much freight 
firms are going to absorb and how much they will be pern 
( OV" 

Lh othe word thev cannot count on anv pi c 
Cul fioure, be ause their price may be dropped 11 to 1 rt 

I would like to suggest that vour committee might exam 
how much copper-fabricating business there the Sout] 


Wi De how much coppel falby eating. Yet t] e) e lots ¢ f ( 1)? 
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the South and in the West and they have copper smelters in the South- 
west and far West. 

Senator Lona. I believe there are some. 

Dr. Munp. But I believe there is very little copper fabrication and 
il oe might ask, “Why?” I would suggest that perhaps you ex- 

lore the pricing systems used by the copper fabri ‘ating industry to 
see 1f that has not hi: id an effect. 

Senator Lone. W hy would you guess that that would be the cas 
that there is very little fabricating / 

Dr. Munp. One reason would be that the eastern fabricators might 
ave a price which is uniform for the whole country, you see, so that 
ie ove} haror il he me i the East and ship to the West. and there 
s little reason for anybody to get started then because the products 
move 1n so easily. 

Senator Lone. In other words, i L person purchases copper in the 
West. “at the same p} ice as he — h ive to pas for 1hh the East, and 


ie proceeded to manht if; icture his commodities in his Own aurea, he 
vould thei have to pay his freight to the ast ae ee to compete 
with a fabricator in that area who had had the benefit of freight ab- 
Sorption to acquire his copper in the Kast, 

Dr. Munp. I beheve copper is sold or has been sold at Connecticut 
Vallev plus frei@ht. Richt / ( oppel has en sold Conneetiea Valley 
phi s tr olt, which means the price 1n the West and South | s high. 
So that 1f you want to manufacture copper produ Ls, cae nani aes 
higl Rioht ? 

Then when vou ship east, you have that big problem to face and 
vou find that other fabricators are selling one price for the country. 
SO it you nd vourself w th neh costs Lia abilitv really to have 
\ wiva Of elling yor Coppel locally « nearpy 

S or Lone. Ha \ had anv study of the pape ry in 

I PCO nec () 

1) \I LD Not « eta ec] tud es 

_ I Lone Y% i ot studied 4 

1) Munp. J } not prepared to discuss that att »loment. But 

Ve VATIOUS Zone Systems, too: very «ce itely. But it varies for 

e ditk , oduct. whether it newsprint or pulp. Pulp 

oO 1 coll east of the Rockies and T think 
‘ R ( | re e | ( tt { re Nath »] 
} Lt anad ¢ tl ( i \ } i l they } \ @1)) 
( ? ( ( ~O4 
- or Li These do reduct of price com 
{ ] if ( ! »>THeY t / 
1) Mi ) Ve Va tely CCHLISE eV ue ( price matel ne 
\ » | Ve ) ) ‘ ) lt ( l of freieht to 
V al e < ( e 1 { lo ton itech iV price 
( ( \ eT } } ‘ | 1) 1 ( reloht »} ae WTO?) iS 
C f on al | rerahyt ‘ ea, and sell me 
oes et nv wiVvial if Nn yr) Thre | 
Y se J oO not know how Tar vou al YoInes to cut md 
i Oo te] ( O that the ! V] it] end up 1 i 
| i ne 1 11 Hye ( 
w. wo?! Le ( | l \ \ onl nce oped section, to 
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at East Texas, Ark.—now, if that mill can only produce certain ite 
of steel and actually there are very few steel COomnlpanles large enougn 


° ' ! 
to produce all Items, it could nevertheless stuicceedad Very LATLCLUIE I \ 


could have the benefit of sel] he inits own are 
Di. Munp. That is ne@ht. 
Sehnutol a NG, However. I i large amo ! ( ste \ 
OMp tition with the stee| producers hn that are Ol PeNXis, f 
would tend to prevent thrat dustry trom eXp: tne or aey { 
NO » “1 ye iil a Ve t the lara lnteyg ‘ cer 
| P ) ( tT PVe) ‘ t 1) t oT thre leW rail | 1 1 ( 
} hilt \ l | i\ rri< he} yO tVahtag 
east tl tabl ed md rv wou i LO QO 
t f it t Ol ones 
! iti of t custe ! emaAl ent } 
‘ ply part of ers demand 
1) Vicenp. Tha oly 
> ilo Le ‘ \\ thi ft ( iit tf if bia ( t Shed 
Wi t iy) ric ( ! itech tT ( l ( Oot r \ ) 
1} { ad prod ! t to 1 ! ( 
Wiho Lo er items ) thet } ! | he ( 
frem the older concerns. 
Dr. Munpb. That iveryvy good point 
\\ hen IX ser first beGan to hia » Aly nul Sheets he 
could not se |] hd sheets to ft » Tabricator Lhe bnbricatol VV 
ifraid to b from | i oO Phe pt ' 
\ Lhev were equa But the ol neer) id sol ( 
olle! ( Lintlitv OT eNXIstel And if \ buv from Mh, 
ure we will take care of vou when he wone. 
So what Kaiser did. as a matter of fact. was to convert 
mito corrugated roohne mate ils md created them 
that t hie V were hot quite up to pecifications nna sold them as a aitiel 
ent product. He had to find an outlet for sheets. He could not get 
fabricators te buy them because of the fact we are talk he about. 
Senator Long. Starting a new enterprise, he wa La position tha 
he could not compete in the automobile industry because e cou 
vet t ie steel. as scarce as steel was then, and when he was able to ac 
el mill. he could t vet the tistomer: eo he Was caugnt ! 
( dl OO - iii € He} ist 
Now. that is the kind of thing that this bill would help to 
t hic law of the lana. that these discriminations to Keep ( ( ( 
from S1TLCCE «ling in busine ss could be ear ed out. could they not ¢ 
Dr. Munp. Beeause vou discriminate right down to them price. and 
the Vou have something more to offey which ew concel ( Oot 


‘ 


have, prestige and continuity of service: and a little firm cannot get 


| afraid to buy. If prices are equa 

why not get all the other things. That is why a new concern has to 
offer something a little more. 

Senator Lone. Dr. Mund, can you tell me whether there-was some 


started or grow because people are : 


time in history when this country passed an antidumping law to 


keep foreign countries from dumping into this country / 
Dr. Munpb. We have such legislation. I have it listed in one of 1 
books here. I will be glad to look it up for you. 
Senator Lone. Could you tell us a little bit about it? When was it 
that such a law was passed by the Congress ¢ 
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Dr. Munp. Well, there is one piece of legislation in particular, 
Senator Long, the antidumping provisions of the Revenue Act of 
1916 contained in title VIII, “Unfair competition,” to prohibit im- 
porting or chageie imported articles at a price substantially less than 
the mar hs we Of the articles in the country of their production, 
plus freight, duty, and — ‘r expenses incident to their shipment into 


© 
| 
in 


the See States. It is illegal to sell products in this country at a 
price substantially less—substantially means not a trifle than the 
market price of the articles in a foreion country of pr duction plus 


frei@ht, duty, and other expenses incident to Wnportation into the 


Senator Lone. Do you offhand recall whether there have been 
previous laws to the same etfect / 

Dr. Munp. In this country 4 
Senator Lone. Yes 


Dr. Munn. I do not know of any previous lay at the moment. 

Phis law prohibits the sal 1th this ountry by Americans or by 
domestic concerns at dump prices. What legislation we have with 
respect to action of oreigners dumping here—I do not know that 
point at the moment. But that is the law of the land today, you see. 

Senator Lone. Do these systems of price discriminations tend 
help the larger and mor CCONROTLIE i] bust CSSeS / Here is the question 


I had in mind. In many industries, the more that is produced, the 
smaller the unit cost. ¢ ami ht isa good example of that. If persons 
Cah produce in orent volu eC, Their unit cost goes dow Nn. if they ure 
le to ll at a relative ly high price neal the mill and then extend 
their operations farther and farther from them, particularly by sell 
arther away from their mill, 
ney are able tohavea hie@her quantity produ tion. 


‘ 
4] = i 
he ata tower net cost to themsetives 1 


: . ; ; . 
\ w. do vou believe that Isa erood thing o1 a bad th ne. to hold the 
market by those discriminations ana thereby he able to} roduce more 


are economies 


al \ i 
Dr. Mi ND. Y >. Well, first of all, | iwree that there 


ree-scale or mass production, but IT think it is important to define 
one’s position here to indicate that those econoniies apply to a particu 
lar plant, a single physical plant. A large company, such as United 
States Steel Co., OWNING hundreds of plant . does not enjoy the 
tage of ma production as a financial cor WPAN The advan 
tages which it enjovs acerue to a plant which it happens to own 1n 


Denver or someplace like that, you see. 
“© we must look to a given physical plant to consider the advan 
tages of mass production. 
All right. ae then, if you live in one part of ‘Texas and I live 
n another part of Texas, we will say, and you have a cement mill and 
[ have a cement mill, you might reason that if I ean sell loc ally, if I 
ean give service and if I can absorb freight in ne part of the 
State, Increase my volume, spread my ae and therefore lower 
my costs, you see—there are two fallacies in that argument. One is 
this: At the same time that vou are cia freight to sell into my 
back vard, I am going to absorb freight to sell into vour back vi ard, 
so that if I do as much business in your back yard as you get in my 
back yard, there is no effect at all. 
Senator Lone. Consumers have to pay the cost of that cross-hauling. 
Dr. Mt ND. Yes. Moreover, in the course ot the process of my se | ]- 
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ing in your area and matching your price and your selling in my area 
to match my price, we don’t compete on price. So the consumers get 
no benefit on price competition. We are simply matching price. Any 
economy which might develop would not accrue to the consumers be 
cause there is no competitive pressure to force the granting of that 
benefit to the consumer. 

Senator Lona. If vou have no nondiscriminatory price, treating 
all customers alike, a single price to everyone and let them get it at 
the mill, and let them use the most efficient method of transportation- 
for a large concern to have a large market, they would have to be able 
to earn the right to that market by hay ing the lowest price. 

Dr. Munp. That is right. They would really offer that price t 
customers to expand locally and they would be able then to develop 


on the basis of their merit, their efliciency. 
We see that work out in the case of—we will take potatoes in Wa 


ington State. They say they grow potatoes in Maine. But we con't 

ip pots itoes to M: aine and Maine does not ship potatoes to Wa 
ington and we both ship down to ¢ ‘hicago and other polnts of co 
mon sale. That is also true with apples. They are grown in W 
ington, Virginia, Michigan, and they are shipped to the easter 
Summing area, The people in the outlying areas gel the benefit « f thei 
location. 

Senator LONG. Of course, that does tend to reduce profits, lo 
not / 

Dr. Munp. Yes. 

Senator Lone. Competition does tend to reduce profits, and 
harder the competition, the lower the prices, 


Dr. Munp. That is why it is resisted. 


Senator LONG. That is whi some peop! e woul | like to eliminate it 

L.read a defense of communism in Yugoslavia sometime back, just 
olal cing at it, and noticed that there was an aiadecpkiens threat cap tal 
ism in many parts of Kurope does not have the same meaning thiat 
does to Americans because being an older section of the world, thu 


nae had cartels organized and they found Ways of eliminati J 
~ effects of competition as we know it in this country. Hav 
ined any such impression of that type of capitalism app 

some of these Kuropean ( ‘ountries ? 

Dr. Munp. Very definitely. One finds that the industries of a 
particul: uw’ coul try are concentrated in the hands of one or two com 
panies. One notices that throughout the nation, plants are stand) 
idle while others are et ating, Vou see. In some of the : ey iropealh 
countries I have noticed as much as 2 nuillion unemp loved wi hile plants 
stand idle because they have been closed by the cartel 8 country, 
and I found in one European country just recently sient cular 
country was not able to pass a law providing for cg anid ion of 

cartels and the giving of publicity with respect to cartel activities. 
The prospect of having an antitrust law for many or most European 
countries I would say is not bright. 

Senator Lone. When such cartels develop, they tend to eliminate 
the opportunity of all Americans to participate in our seaahanisie 
economy. 

Dr. Munn. Yes. Then you notice, too, in Europe, you notice the 
creat sharpness, distinction, between the richest and the very poor 
classes. So there is really no middle class in Western Europe, on 
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So these poor people, who barely make 


enough to keep off their hunger, look upon these large concerns, these 


very 1 
either fabri 
dentifie: 
(merican capitalism 


})2 se, Treedom of oppe 


TO become 


the 


rmohe 


i¢h with wonderful villas 


capitalism 


1 
LORS 


Capital 


and there | no op portunity for them 
ente rp ises or manufac turing enterpr Ises 
with a system of exploitation; 
ary ith it the freedom of enter 
tunity, a competition , within, between, 
That isthe ditference. I would 


cating 
Whereas, 
W idea of 
~ Vou 


" 
Se'¢ 


themselves. 


sts 


iv that our system of capitalism is very definitely different. At least 
is been and I] hope we can Keep it that Way rather than let it vo 

f vot Europen capital sth 

‘ or Lona. These svstems of di ninatory pricing make it 
te to destroy independent pital 

Dr. Munp. Rieht. 

_ il Lao Mii OT at qepence ( hece ry tO s eceed 
otherw i) o \"\ » large mdustri le ection of the 

i} MIUND That S orrect Wi et adeyp) ndent enterprises, 
hich is the protection of our country 

~ ite LONG Recently » new ee] ( trv has been created 
d Houston. Tex. It was my impression that if that industry did 
no fer from discriminatory pricing out Pittsburgh or Birming 
ham. that that new | rn would rapidly erow and expand. That 
we GQ not be very vot ! Pr thos ! P ttsb roh ina Birming 
Hani pro eeded to sell steel il i vel S] il] pou tf or even al loss 

{ itaren to mateh the p ces to keep the hon il cones from aequir 
me new customers. 

Dr. Munp. That is meht. 

Senator Long. Likewise. that new concern could not very well 


expand its 1 


narkets to Lake ("} 


‘| ‘ “a Birmi A i 
aries stwarad IrmmMegham o1 


or ea 


Pittsburgh markets if those concerns continued to discriminate in 
then pri es, TO hold on to those customers lomically have reason 
t¢ do bus ness with thr » Houston co ‘ern, ' 

1) Munp. If the Hor uston concern vould Ke TO compete and make 
prices compete, then it is faced with the fact that old-established con 
cerns cal sali: ean absorb freight and make their prices what 
ley Vant sso the Hlouston firm is never sure what the competition 
s wong to be 

fam atraid that what may happen ultimately is that they five up 

despnil na vO 1 fora sVstem of price matchine, | ising port plus 
Irei@ht; that is easiest 

Senator Lone. The easiest way tends to be to vO along with the 
=-ystem and cdo it the wav the others do. 

Dr. Munp. In the bigger firms that have power and exercise it. 
tiie simplest thi Oo is eee rly lt is safer. 

Senator Lona. We had sc me peop le from northe: t Louisiana and 
outhern Arkansas Washington a clay or so ago attempting to 

eep navigation oper onthe Ouschit River. Their purpose in trying 
to keep the navigation open was that the railroad would give about 
alf the rate freieht rate, voIne north and south inte that area be 
‘suse there was water « ompetition. For the most part, they were hot 


Ine th water Com] 


i? orde} TO pre 


is that there 


was so little traffic 


vetition because the railroad preferred to lose 
‘vent those people from using the water. The 


going through the locks that 
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the Army engineers wanted to close the locks down, at which time 
the local concerns then asked by all means that the locks be Kept 
open in order that they could have the benetit of a lower freight rate. 
‘There is a case of railroads preferring to lose business—to lose mone 
n order to prevent competition. The same thing is true 
MMauUStry. 

Dr. Munpb. That is a real problem, a verv real probl th. 

Senator Long. That is an ex unple of a different indust ry. 

Dr. Munp. The principle is the same. 


t li leVaAlZineg price CGISCrinihation, Without regvara to 
rio erect Oh Competition, a eller wil by permitted 
I I 
’ ; 
hiitil t to strip iret «| | iven na regularly a 


( jl [ ( 
+ a (13) Op reat oO del Veo} i 1 fib if 
Va e of their location het vilege of am ’ 
( \ ( tiie OV 1} Sportatiol Ih l { } feat) 
caked \ i base mil | i eCHoerging 1} IDO} 
mt thev are denied the advantage of their location and 
(O par high local })! ct \\ ip to «ae ray the del very ( 
othe buvers. Sellers using Treimiit absorbine pricing systen 
over, typically miclucd In then prices t hoe freioht costs w cl vie 
charged for less than ecnrload shhipme) ts \ fabri tine mull. how 
ever, Is frequently In a POsILIONn tO arrange for its own freight and 


ecure a lower, carload rate or a cheaper form of transportatio 


) 
In other words, the freight item which is included in an el 
motol to make ahhh ovel al] price for the country I~ less {| ‘11 

} 1.) 


rate whereas a b g processor 11Ke the Boeing Airpla e LO. In Seattle 


nueht be able to vet a Col solidated earload <} 


rate if they can DUYV that Way 

Senator Lone. You mentioned water transportation here I have 
had the HM pression that delivered pricing systems tel d to denv ¢ol 
summers and also sections of the COUNTY the benefit of cheap watt 
transportation. 

Dr. Munp. The formula is the freight rate. Base plus freieht. It 
they can use water, they W ill do it themselves or if they can use} { 
truck. But they charge base plus rail freight. 1 hat the 

(6) In legalizing price discrimination without regard to the 
jurious effects on competition, >. 719 destroys the incentive—the con 
petitive pressure or compul ion—oft sellers to reduce base prices 
order to provide a selling outlet for their capacity. When business 
beoins to decline, a seller under S. 719 will be privileged to reach out 
for customers by absorbing larger amounts of freight. As a result 
of this practice, a seller will secure a lower net price on a part f his 
sales, but delivered prices to buyers will not be reduced. The result 
S price inflexibility and a slower adaptation of the economy to change 
in the conditions of demand and supply. 

My hope is that vour committee will ask the sponsors of S 


to indicate clearly how they propose to provide independent, singl 
plant competitors with—and the Nation as a whole, with protecti 
against each of these six specific evils permitted by s. (19. 


The facts are that there is neither economic nor lee@al evide 


indicate that geographic price discrimination is a mechanism wi! 
makes for or establishes fair prices and incomes. It is erroneous, 


RH5US 1 6 
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moreover, to identify price discrimination with the kind of competi. 
tion which works to the benefit of independent business and the general 
economy. 

If Congress is really interested in preserving price competition as 
a principal mechanism for determining prices it will set aside S. 719 
and enact in its place an amendment which will eliminate entirely 
the “good faith” defense. Price discrimination can be exercised by a 
seller only when he has some degree of monopoly power or when 
competition is substantially lessened or incomplete. Its use should 
be tolerated o ly in the absence of injuries to competition and to the 
Nation as a w 

Senator Lone. We had some testimony previously concerning the 


discriminatory pricing methods used in the canning industry. This 


commniittee was advised that the American Can Co, and the Continental 
Can Co. had almost life-or-death power over any canning company 
1? The | ] ited Stat: ; We were advised that t} ere are about 2 SOO 


canning companies and that the price discriminations practiced by 
the American Can Co. and the Continental Can Co. were such that 
they could completely destroy almost any independent canner. That 
ty} of thing you oppose, I take it? 
Dr. Munp. Tam not familiar with their system of discrimination, 
I do not know what they use. They have a system, I believe, 
ng machinery to these small canners. But how 
they eniploy discrimination 1s something | don’t know, 


O1 is rq tne cant 


Senator Lone. You would read with much interest. T am sure, the 
testimony ¢ f Dr. Wa tO Hamilton who has previously testified before 
t oMmmittee. 

Dr. Monn. Yi 

Senator Lone. You might read some of the evidence he presented. 

However, the district court decided in line with Dr. Hamilton’s 
out t< 

Dr. Munp. Good. 

Senator Lone. Discriminatory pricing is probably the No. 1 
we t would seem, whereby the larger concerns were able to 


destroy the smaller ones even though the small ones may be able to 
produce for their particular market at a lower cost. 

Dr. Munp. I would say that is absolutely correct. I would say it 
is the No. 1, or a No. 1 method by which large business destroys or 
it } 


Injures small business; and two, by which it forces small business into 


a plan of cooperative price matching, you see. 

In other words, you are really given two alternatives that you either 
wither on the vine, gradually going into bankruptcy, or that you fol 
low alon cr and play the game by follow Ing the leader. There are two 


situations really. 


Senator Lone. IT want to get some of your views as concerns the 
sugar-beet industry. The sugar-beet industry 1s not being prosecuted 
for violations of the antitrust laws but many western Senators who 


the prospect of the future industrial development of their 
State fading by these price discriminations and by legalizing them 
say that nevertheless they want to help their beet-sugar industry and 
/ d vote for such legislation as basing-point 
pricing and thines of that sort. 

I come from a section of the Nation that is very much interested 
n conserving the sugar industry and I must say frankly, Doctor, that 


1 
for that reason they wou 
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there is no point apologizing or excusing it. It is a subsidized indus 
try. Without subsidy, the industry would not be able to continue, 
I have several times discussed this matter with the Secretary of Agr 
culture to see that we had enough subsidy to keep the industry going. 

Now, do you believe that it is necessary for us to legalize this CV} 
of discriminatory pricing in order to keep the beet-sugar industry 
healthy condition 1th this country ¢ Have you made a study ot th il 
matter 

Dr. Mi ND. Only i limited extent, bruit answering your q estoy} 

rectly, | would say. "No: I do hot believe it is he essary tO Inalhtall 


asing-point pricing in order to maintain the sugar industry 
Col ntry.” On from it. | ivwree We have s ibsicdiz | the hatusti 
tal {] quotas, ania sO On. and the Nation has deeided that it is sound 


HOLCY to have such an Industry for a var ety of reasons, defen e ol 
otherwise. So 1] mean we do not have to enter into that issue at the 
We have decided on that as a matter of public policy that we 


ive a sugar industry in this country. 


Now, voing into the pricing vstem for sugar, as 1 understand ‘ 
priclhg system for sugar, sugar im this country is sold at the easter 


seaboard base price: Philadelphia, Savannah, New Orleans, San Frai 
CoO, sugar is sold ut the easterh senboard refi ery price, plus rail 
freight so that in New Orleans 


igaro is sola at the New Orleans re 
finery price plus freight. You in Louisiana are not really cor 


mout the basihe pot situation erce Lt for the fact that w 


New Orleans rt ij ers se |] 11) New York or Sal I pany SCO, Thre Prasat 


price which they find and absorb freight hey sell { 
(Orleans price ylus freieht as lo was thev can: and next thev fi 
he | hiladelphia price ana vork on that ‘| ; problem COL 


the refiners in Colorado, Utah, Idaho, and Montana, and Washi ( 


State beeause, you see, a refiner in Chinook, Mont.. will chars 
sugar sales im Montana the San Francisco price plus freight iro 
“inl raneisco to MIontana wl hy makes the pri e of sugar very C 
nm ( th ook. Mont.. right where it Is produced wich Thre uel 


CTOW!] 
Now then, the Congressman trom Mont ha cah see the aradvant re 
f basing point pricing to the mall there. I] 


ke of a basing pommt price to itself and it is a difficult tuatiol 
1 have not thought through the solution to this problem ! 
tosugar. 

Senator Lone. Of course, what a Senator or Congressman for those 
States would be ar@uing in favor of actually is the meht of local pre 
aucers to charge then people a price higher than they are elsewhere. 

Dr. Munp. That is what they are doing. It is a question, to who 
lo you want to turn for vour counsel. Do you want to turn to on 


sugar mill in Chinook. Mont.. or do you to turn to the consumers of 
sugar in Montana. If democracy really worked, vou would get 
votes from consumers instead of sugar mills, but it does not alway 
work that way. It is rather difficult. 

I am inclined to think that since the sugar industry has been ho ies 


it for special treatment, not only direct subsidy to sugar pre a 
of so much per hundred pounds but also import quotas and tariff 1 
trictions and so on, that in this particular situation the Nation ma 
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have to decide that the pricing situation is going to have to have special 
treatment, too. I would be inclined at the moment to almost isolate 
the sugar industry from industry generally, but maybe that is not the 
answer. IT have not thought it through. 

Senator Lone. At least the sugar industry has an excuse for asking 
for discriminatory pricing, namely that it is an industry that can 
only exist under subsidized conditions. H 


wwever, the suine eXcuse 


not very well apply to the steel and cement industry. can it 7 
Ly. Mii ND, No. tft cnhnot and if seems to me the subsidy today 1s 
1 ° . ° S 
a te unique. In the ease of the sugar industry, we are subsidizing it 
} . 1 . 1 1 S . . 
ub we are not Going bin the rignt way because as a Consumer 1n Mon 


ina vouare paving a double subsidy. Youare paying a subsidy which 
everyone pays for sugar. You are paying this freight subsidy. So 
subsidy is not quite equal. There is no equality of sacrifice in 

e case of the sugal industry. The same thing is true in Denver as 


Chinook. I am paving two subsidies. I thought that not quite 
fair as a consumer of sugar. 

1 think the sug rindustrv is eoing to have to be reexan ned in terms 
] aliol ally 51 bsidize Liadustryv. Low =| all wes ibsidize. | think 
{ ire going to hay t¢ loit tha \ 

More Ver. if VO Were | i’? _ ral 1) ( ol )! le as al fab calto 
inner or canner-ma ifacturer. vou would examine how high yout 
costs are Vong’ to he because vou are paving San I rancisco plus ral 


freight. It is not fair to vou to have such Iigher cost m Colorado 


ere suvar is Growh compared With thre fabn ator in San Francisco 


we 
or New Orleans who gets sugar for base price So the sugal pricing 
vstem is not fair to the consumers of sugar or fabricators. 
[ think we have to reexamine that whole problem of subsidy in rela 
on to the pricing structure, too. I would make an exception there. 


Senator Lona. Will vou tell us what books vou have written on that 
csubiect. Dr. Mund 7 


Lr. VIUND. The title of this hye ok ws. “Crovernment ana Business.” 
It publ hed by Harpe rs, 1950. L will be glad to see that you get a 
copy, Senator Long 

Senator Lone. | appreciate it very mucl In fact. L would be olad 
to buy a copy, Doctor. 1 know that sales of textbooks are probably 
not too v de_ } 

Doctor, do vou have any particular financial interest in this matter ? 


Have vou ever been hired to make a study of this sort by industry, o1 
invthing of that sort 

Dr. Munp. IT have been emploved only by the Government in that 
apacity. I worked last summer. I worked tor the House Small Busi 
ness Committee. Then I served as an ex} 


ert witness on the previous 


basing-point bills, Otherwise, I have simply engaged in my own pri 
vate research as a student of this matter. 

Senator Lone. Have you ever been retained by fee by a particular 
service or industry to advise them on this matter or to advise the 
Government or to write anything on the subject / 

Dr. Mii ND. My writings a the field have been as a professor of eco 
nomics, as a student interested in the proble m of pricing. 

Senator Lone. What is your impression as to the views of most 
economists who have studied this matter? Have you had occasion to 


discuss this with many other economists who have made some stud, 
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Dr. Munp. Yes, T have. I might indicate that I was a public mem 
ber of the War Labor Board for the twelfth region. I had under my 
supervision the wage rates for all new war plants in the Northwest 
so that gave me interesting opportunities to see the factors which 1m 
pinge on the building of plants and the survival of plants, and so forth 

L also served on wage panels in Alaska, Or Vor, Washington, Lda 
So | really got an opportunity to work with madustrv leaders and t 
study industry pricing methods very closely through my War Labo 
Board work. 

Now to answer your question, | have conferred with most of the 
economists Mm this country. I know them very well. 

sel ator Lona. Ir, Mund, sometime a year or TWo avo, 1): [x 
visited Washington and presented me with a letter signed by po 
100 professors of economics from various of the top colleges and 
versities of this Nation, all of them expressing opposition to thi 
types of diseriminatory pricing methods. 

’ Dr. Munn. Yess 

Senator Lone. | wondered whether that would express the pre 
Mg View of the economists who have studn Ll lhinatter, Do Vou KI 
a great number of economists who tend to approve of these price | 
criminatory systems ¢ 

Dr. Munp. There are some very definitely who approve of thi 
The matter is difficult and it is comp] 


I 


ted by the Tact that a nul e) 
of economists have served as consultants to industry charged v 


basing-point pricing, vou see. So that all those people. although thi 


are called as impartial experts, the fact is after they have 


worked 
the industry awhile thev sort of begin to think the LV Industry 
and thereafter it has been very diffienlt for them to take a 
position. 
Ssenailol LONG. Some of the most persunsive ad e that | have l 
taking the side of the | isIng-pornt maustryv and these a rinwihate 


price systems has been from an executive in the Standard Oil ¢ 


ind an outstanding economist who was thy 207 ta tormel ot) ‘ 
tive inthe Standard Ov] Co. li ould tend te Cu oO the rapre 
that eve without kno ¢ t hen oht have bee Le pre ced 
! Ww Sv throat thre itt tude of ePCOnNO =| } tr 
tf | by 1 > Tnet natin WT! bye tT econom t ive rye 
ints in these ba | point « 7 
I) \i 1) Ni Pos TO} is heey Threat 
tts cL te Lunhniversifty hou | erve o ly he col i i} l 
hat he should serve neither sid Phat sheen mv} 
I have tried to maintain that position, too. Tt] n the ints 
Mntamme i ademie freedom. CPCONOMLISTS ioulad I 
tegritvy completely on this matter. That has been difficult o1 
Vhok basing pont controversy. 
SMenatol LONG. Yo do hot aeree with this “Sooft” oOmMmpetl ito} 
ent / 
ey Mii ND. No: | do not. 
Ww tO L N¢ The iroument has heen made tO pron 
Oulls price diserimination is To support Ot ” oft” On ( ( 
\ Cl it \ in mnVv Cases what it menwns is to el mMnAte new oOmpert 
that not correct 4 In other words, vou vourself would be part 
irly interested in investing monev in a ndepene 
ould |i] Lo i} i e| I}? 
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Dr. Munp. I would be very reluctant to invest my money in a 
steel mill and in a regime of discriminatory prices. I would be 
reluctant to do 


Senator Lonc. You would have something of the feeling that « 

though your mill might be very economical and might be abe to 
Te 

qaduce at > 


} 
less cost, 


youl mayor competitors might still drive Vou oO} 
price discrimination, even though vou mioht he 
economical for the area. 
Dr. Munp. It might be 


at such a level that [ coul 


business by 


i very low price. The price might bi 
d not prosper, could hot expand, and fin 
ose it out some wav. 


ithe sel] Out OF « 


It night he very 

rdual. It might be very sudden. One can never know 
Senator Lone. Are there any further questions? 
Thank you very much, Dr. Mund. 


he committee. 
T 


I would like toa It has been argued that 
s this conflict 


Act and the Robinson P 
Act. You have somewhat expressed your views on that subject 
Dr. Munn. Yes 


You have been very help 
sk one other question. 
between the Sherman 


11 


Senator Lona. I take your position to be that you do not be 
there is a conflict between th 


Dr. Mt ND. They ire basically and inherently compatible. 
are essentially one. 
Senator Lone. Th 


ose ¢ 


other words. if is 


your feeling that pri 
crimination is for the most part a weapon of monopoly. 
Dr. Mcnp. That is right. 

Senator Lone \ weapon that prevents new competition, Ll Wwe 
that destrovs independent businesses. 

Dr. Munn. Ye Since tl 
: { 


he Sherman Act 
. » 
»>Tacto conden the tools of 


f monopoly. 


ondemns Monopo 
} 
vour feeling that the Patman A 
ot monopoly while the Sherman \ 
rectly 


Robinson 


Your test 


» 
Roger . repre 


STATEMENT OF WATSON ROGERS, REPRESENTING NATIONAL FO 
BROKERS ASSOCIATION 


I might sav first 


of 
located 
. : : 
members do vou have 
SO offi 


ices loc 


PSOne | ( ‘ 
Mexico City. 


} ) 
ited in all the 


one 


| little about Vour Asso atio} 
{ that before this Co Tress passes on th 
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Mr. Rogers. The association was organized in 1904. Our members 
indled the big portion of all the processed food of this Nation. As 
| stated, they are located in all the marketing areas. We sell to the 

olesaler; that is, mainly to the wholesale grocers, the chains, or in 

pendent chains which buy direct, and industrial users 

so that you hay understand oul position, ] would like to point out 

it food brokers negotiate sales at the wholesale level. 

Senator Lone. How many members do you have / 

\ir. Rogers. We have about 1.580 members. That 

Now. when | Say otlices, | Wilt to distinguish that Trom 

dual man. Some of these offices may have 10 salesmen or ) bu 
ve lo salesinen. ‘That is why we count the members as offices. Some 
them are snfrall offices. Some of them have two or three met 
senator LONG. Is that an association of food brokers ¢ 

Mr. Roa RS, That Is I ioht. 7 his isan tional trade associat 

d brokers. Our headquarters are here in Washington. 

is organized in L904. 

Senator Lone. These brokers act independ ntly or do the 

rough the association ?¢ 

Mr. Rogers. They all act independently of each othe: 
rade association. 

Senator Lone. They buy and sell commodities 

Mr. RoGERs. They do not, We nevotiate the sale ; 
level. 

| might state, Senator, that as far as buying and selling is conce 


/ 


sone of the provisions in our constitution and bylaws that states 


. : ’ . : 
any food broker Who DUVS and sells or who peculat ~ Wn TOO 


tuff cannot be a member of the National Food Brokers Association. 
lf they take title to voods with the idea ot making ah ad led profit 
ben, of course, they are disbat red from membership in Our Group. 


ha 


Senator Lone, Thank you very much, Mr. Rogers. Suppose you 


ceed with your statement. 

Mr. Rogers. Thank you, sir. 
As J pointed out, some of the members of the association are large. 
e small, and what our people do, and we operate at the wholesale 
and, being in such a position, they can see the dangers of any 


lation which would interfere with the orderly processes of com 
on iu the food industry. They saw and expressed the need 
lation such as the Robinson-Patman Act lone before Cong 
tin 1936. They have seen the value of the Robinson-Patmat 
ts outstanding effects in maintaining fair and free competition 
15> years the act has been h existence, And they { 
vers to the food industry if the act is emasculated. S. 
ulate rt. 
itlemen. the food Industry t day is one of the most e npetitive 
business, as well as being the most important industry in the 
m. Even the most violent opponents of the Robinson-Patman 
must admit that fact. Margins are smaller than in most indus- 
Asa result even a small discrimination would cistort the com 
ve factor. ranting special adv mitages to those receiving the d 
nation. In time such unfair discriminations would force many 
businessmen out of business. 
nearned and unfair diseriminations have not 


1° ° 


enev. Thev give an unfair advantage to a limited 


ry} 
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competitors. Thus these start the competitive race with an unear 
advantage. It is an advantage they have obtained by predatory ta 
tics, coercive use of buying power; not on their ability to compe 
efficiently. And because the unearned discriminations place 
limited few ina speci: ul tin att iweous position the result is often 1 
elimination from the competitive race of legitimate, and = 
qualified, competitors, With these competitors eliminated the 
nate result is monopoly, which is unive rsally detested and condemn: 
| propose to show you a dollars-and-cents e mp of the way tl 
1] will hurt many wholesale grocers, small chain organizations, sma 
| large processors. It 1s — one of many ways this bill will s 
hurt the mans small businesses in the food ndustry. It w 
about discriminations which cannot be overcome by so-call 
shrewd operations. But before we consider what t! 
719. would do to the food industry we should revi 


conditions were before the Robinson-Patman Act 


hill that affects the brok 

vour business, the brokerag: 

Briefly, our great concern 
istomers. ‘That is our great concern in 1 


are limited for time. | just wonder if you 
vbe T file this statement for the record and mayb 
rv business a few minutes 4 


ti 4 ki preter hear your statement. 


~- 
Mr. Rogers 


portant because history provides the 
he case of the competitive conditions 
mirror of the future that would 
‘re to be weakened in line with this | 
food industry before 1936 ean wv 
r competition that existed. It 
ionopolistic buying power was ex 
ice discriminations, such as fa 
bates, allowances, prefer it 
wholesalers, retailers, 
ireats, and coercive meas 
here was oreat unrest 
well as many of the 


] 


tions made by the Fed 
‘port on ehain store 1 
‘Commission in response to 
‘ongress, Document No 

c In this report the Ke 


ities as the follov 
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ers reported that due to their unwillingness to accede to such demands, they 
not only lost some regular customers, but had been unable to sell others 
iking the same demands * * 


(nother investigatibn made about the same time by a special cor 
essional committee, the House Special Committee on Investigation 
f American Retail Federation, pursuant to House Resolution 203, 
Seventy fourth Congress, revealed the same situation. According to 
( ongressihah Wright Patman, of Texas. chairman rf the spe ial 
nmittee, the findings of this investigation resulted in the introd 
ol the bill which was to he passe by the seventy fourth ¢ One! 
he Robinson-Patman Act. 
should not be assumed, howeve Tr. that the It 
leoislation fo protect free and fair c 
the food industry, particularly, there was 
corrective action low & befor t! : The 1 


ous corrective measures, hone 


mitation of the law. 


night mention that te 
Gh was t effect 
is not effective. 

Che old Clayton Act of 


a vel eral Way. However, Lhe 


I 

mations Was weak, inadequate to Oler uvers lrom competit Ve 
urv resulting Trom price scr Ihatio And there was 
from variou evices wl | nn vy or destroy 


was one of the clauses 

t was almost impossible fon 
violations under this provi 
ition, such cliseriminations w 


hen Congress wrote the Robins Patmay Act it S« 
uch discrimination could be granted or permitte 
nad its effect thre el] mnAtioONn ot Cconipel}l 


reasolls 
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The fe ars th: if Senatol Robinson expressed LD years a or¢ 


go are the sa 
fears that we express today. For there is no doubt in our minds ¢! 


antitrust activities would be seriously reduced if the proposed | 


| proposes to eliminate completely one of the soundest sa 
ncorporated in the Robinson-Patman Act. Lt proposes 
in effect, the or ae faith clause of the old Clayton Act, v 
result will be to make the present act 
fective of enforcement as was the old section 2 @f the Clayton A 
us see just one example of how this proposed amendment wo1 


1] — ™} ~— 
IV WOrK OU phere are 


‘ 
‘ond loophole. a 


a number of big buyers who have ac 
entire output of small manufacturing plants. As such 

lly influence the — paid by them. Often they actually 
ct The investigations of the Mederal Trade Commiss 
ada § how they coul sauteed the actions of the many small and e1 


some large manufacturers. Now, then, big buyer A pays smal] manu- 
‘acturer B Sl a dozen for his product and takes the entire output. B 


1} Can produce. And he would like to be able to b 
and I) which are similar to B’s but wl 
in great demand. Brands C and 2 sel] 
rs. Under the bill as proposed, | river | 
ind Dand say. “I can buy the same product 4 


fre 
you meet his price I shall not na from vo 
LV], se ie rs C and D could sell to buyer A for > 
for 81.10, even though the other buyers wi 
\ In the food Industry that is enough 
‘people out of business. 
iit Nol will it be an isolated case, Hert 
price discrimination that created the 1m 
n Act in the first place. You might as well 
is bill, if not deliberately intended, is neve! 
» big fellow and means the harm and destr 
\re you going to allow a few buyers | 
iminations that the majority of buyers 
if he encouraging efficiency in market 
eliminate the value of efficiency in mai 
emphasis on obtaining concessions that 
do not believe that anyone can show that 
keting is best performed under predatory 
1| operation of marketing agencies m 
| discriminatory price concessions. Ai 
just how demoralizing it was to 
onditions exist. 
bill in the belief that the 
he ab orption of freight. The ex 
ith freight absorption. It sl 
Senator Johnson, one of 
i introduced that 


od faith to meet a cor 
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[n other words, even the sponsors admit that freight absorption is 

erely one of the many areas the bill would affect. L have shown you 
other effect it would have. It is not my intention to argue for o1 

rainst freight absorption. Like many of you, I have often wondered 
ether the involved discussions by economists both for and avalhst 
e meant toaid lay men like me or to confuse Us, 

| prepared this before Dr. Mund made his statement 

jection there. 

You know that many have pointed out that freight absorption 
WilVs been legal under the law, ‘| hey Say that the onlv th Ww O 
wed is collusive use of it. And the Ie deral Trade ( OmmMIssio 1 just 

weeks avo approved a settlement with the steel 


hit argued.as follows: 
he Federal Trade Commission is not acting to prohibit or interfere wit 
ed pricing or freight absorption, as such, when innocently and i 
pursued, regularly or otherwise, with the result of promoting competi 
ut all of the above on the legality of freight absorption Is second 


The multitude of dangers to free and fair competition that the 
would open up is a mighty high price to pay for the questionabl 


ue of this one accomplishment. Here truly Is icase of one’s sellin vu 


birthright for a mess of pottage. 


Qne more thing on the dangers of the bill wh » are opposed 


The food broker is an important elemen | mur. 4 Industry 
called 


e food industry, This ndustrv is made up very fargely f so 


POR] 


small businesses. Whatever legislation injures tl foo 


ipals or customers, injures hin Phe proposed b ould 
| rineipals and customers, He is, therefore, « 
als »thrent tothe Rebinso 
ind free compet 


d brokers of this Nati 
ly for hold 


t Poitier ‘ nent 


i if 1CsS ‘ 
the evidence Vou will receive | , he ful to vou in I 
1 ; 


On On the day vers present 1N) | Dud. | Know f 


' 
\ 


vour colleagues in the Senate in reaching your 
ure comes up for consideration on the floor oi 
th. 
tor Long. Mr. Rogers, vou have stated here 
st and concern is to protect your customers 
you do business. 
Mr. Rogers. That is right 
itor Lone. Who are 
concerns or are they larger 
R GkERS. Senator, we operate mo tly with mos 
ye are thei exclusive “ iles agents. We handle 
your information, to vive vou a little cleare) 
od broker according to a survey we made 
. That is the national 
We sel] everything, 
| We vel pail 
NG. What Is your 
ws. Phat s 


NSSOCTALLION 


cipal ane the it) 
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is concerned, it is less than 1 percent. It goes on up to—it deper 
on the volume potent ial and the amount of work if needs. Everyth 
ias a different sales volume. If we sell a car every few hours or ev 
few days, naturally that would be much smaller than an item wi 
sells a few hundred cases at times. 
Senator Lona. It depends on the circumstances ¢ 
Mir. Rogers. That is right. 
Senator Lone. What is the highe st cOMMiUSSION VOU would eet f 
Mr. RoGers. Some items pay as high as 5 percent, specialty ite 
iot of times 1 ontood items, A lot of times we handle smal] hay 
that go into a Groce ry store. | mieht add that recently 
drug concerns have been appointing our members to handl 
the food industry. Just recently one appoint 
the food industry because of this buving changer 
andising with our big supermarkets who are handling a lot me 


they handled at any other time. 


Long. Many more things go into x» drue store these 


than have wone inthe past, 
Mr. Rogers. Yes. 
Senator Lone. Groceries started out ina ceneral store selling eve 
They got down to being a specialty store. It looks like t 
headed back ie other direction. 
ont, 
ne thing, Senator. I have been in the groc 
ivself, leaving the cotton fields of Oklahoma 


Yrocery and wholesale erocery business 


mV OWN eX rience that IT saw in the Proce 
oreat Tuture for young American 

the cotton fields to vet mm it. Ti 

grocery DOUSTNeSS, thie wholesale GLTOct 

scovered the future was very black a 

lat was happening in those late twent 


the wholesale business Cone down fi 


many other young men, that there wa 
this country unless you wanted 
had the Robinson-Pati 
today a tremendous 
businessmen. We ofl 
ndependent superna 
the wholesale evrocery business. [7] 
has a po 
ni yvounever days, 


x 


vo-betweells, Lou 


as something that 


more of a vo bet ween. 
and the manutacturers, 
lor instance, we have a man in I] 
{ kansas selling to the 
neapples, Sunsweet p 
New Orleans. Th 
} ] . 
(LOZ) and dezens 
the economy in our o 


CAC] of These Wii 
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rers would have to have their own district offices in, say, Little 
k, in all the other marketing points. 

We are paid only when we actually make the sale. Lhe manuta 
rers and the canners of tliis Nation know exactly what their sales 
will be when they use us. There are no hotel bills, no tra 

res: we pay all of that. We make the sales for them. 
Senator Lone. On a commission basis / 
Mir. Rogers. On a commission basis. 
Senator LONG. Now, (ao Vour peop! 
is Safe Wit ¢ 
Rogers. Yes, sir; we usually act in most 1 
w like here [)) ‘tof Columbia. 


‘ 


NG. Lour pecple serve the lantiec & Pacrti 
We sell the A. & P. Co. a tremendous amoun 
as exclusive sales agent for the | 


Wwe 


\ , » sell all of the customers in a e 
senator Li NG. You are e@X¢ lusive sitles agent ror ql 
Mr. Rogers. Quite a few of the large comp 
e of them we are . Del Monte, f 
Senator L . 3 Tar % ) re 
vent for Gene 
re they not ? 
: oe 


SennHtor LONG 


menernal kKood 


( ira SOmne evi 
CT) mcluded this 
LLISE he thought the VI} lecy ley \"\ 


Well, we int 


t 


food rdustry look ul 
ic 


I) 
PnNCTION. Phese voor 


Come 1 ne 
ebody Pits to perform the funet on of 
rit into the warehouse ind red stributing 


' 
w. that is a wholesale OLrocer ¢ 


} Misa performance that has | » | rie Wit. Sa pel 
nee that has to be patd ior. Somebod iF ‘or : Of course, 


sumer pays for that. We are very thankfu the vrocer 


Ss today tiirint because Ol this new e] 


. 1 
operation we have Some vel ecesstul W 
ae ! | 

pendent Whoare Yong atonge dome a vood 


va Good 1ob be muse they are ali more on an equal 
senator Li ING. Who are some of the larger concerns manufactury 
producing lines that vou brokers handle? Who are some of t] 
Ter DLrocessors of foods / 
Mr. Rogers. You mean the larger ones? California Packi 
Monte brands. They have now about 71 of our offices, 


— } 


is, ¢l markets, we handle then sules, 
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Senator Lone. How many lines do they have / 
Mr. Roaers. 7] hey have probably SO or 90 canning plants. 
Senator Lone About how mans ines of goods do they can f 
Mr. Reeers. Practically everything that you can mention in t 
ine. Many products. I would hat 

d dozens of items that they pack, 
sre some of the others / ; 

Camp Co. which ld sav is practic: 
They have rig! 
the country. 


| 


‘ cl 
talked to h 


i tremendo 


As | Ly, t 


c vett 


} 


' 
handle # 


nes do they 
have tbout 10 different products : Ar 
Loe Cabin sirup, Maxwell House cotl 
kinds of Post cereals, such as Grape! 
all all of them offhand. 
1] 


nV ; 


e Baker's chocolate 
. iocolate. al d cocon. ‘Those were put 0 
d brokers and built up to its present 
broke B if when We had the mergers a 
i” portion of that business and vou ean und 
(7e] eral Foods, in effe Rin have then Ow! brokerage of] 
ve one man selling for about 40 manufacturers. Pr 
it we do handle the sales, even though they 
handle sales for about seven of their divis ( 
id like to get specific examples to illust: 
nad Who are some other major canners besic 
»? Can you vive me another? 

Mr. Reerrs. Dole pineapple is a big one. T am thinking of nam« 
\ lot of big-volume items we sell under private labels but I am try 
to think of names. Green Giant is one. 

Senator Lone. Green Giant? Is that the name of one of the lare 
concerns 4 

Mr. Roa RS. Yes, 

Senator Le nc. Here is the point IT had in mind. Suppose thi 
became law and the Atlantic & Pacific Tea Co. went to a small co 
cerns and said. “We will buy your entire output of canned green peas 
and this small company, in order to get that business, is willing 
reduce its price by, oh, 10 percent below the prevailing price for t] 
commodity. Even though that canner can only supply a small px 
tion of the Atlantic & Pacific Tea Co.’s needs of green peas, it woul 
then be completely sold out. If I understand this bill, the Stoke! 
Van Camp Co., to meet that price and give the Atlantic & Paci! 
Tea Co. for all these A. & P. stores a discount of 10 percent below 
price that it would sell to all other stores—if that situation contim 


] 
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ie \ elop, it would not be very lone before A, & P. would be acd 
ommodity so much cheaper than an independent merchant that 
pendent merchants would be hard pre ed to 
can see that prospect, can ft you 

Rogers. Yes, sir. 

ttor Lone. That is one of the things vou wou 
fr. Rogers. That is bonnie. yhere the re 


this business. 


} } 1] , -- Ss 
ts Kee plIng COmpeblit1on i ! he Tood bu 

1 

} 


permittin 


Safeway. Amel i Stores, 
. if thi bill vHecame law, Morto _ 
ount of 11 » percent, If thev found anv produ 
2 . . : i 
small and inconsequential he might be. to take 


business of those chains. nneht b 


percent, the gate would be wide opel 
n favor of the large chains. Woul 
Rogers. That is » int 

| 


1 
he 


t 
t 


nat averadt 


sthe industry 
nator LONG. ls 
the Stokely Van 
( large cham stores 
lent merchants. It 

at the independent mere 

oO he can stay 
not 4 , 

R WERS. Yes, the supphe Wi 
ess, to see that they are conmipet 
tor Lone. If tl 
lye fore they would be 1h) trouble 
\| Rocers. That is right. 


Senator Lone. But it would be verv difficult for son 


r customers 


ier concerns if they were being served by The same col 

the larger companies and the |: : 
mamodity at a much smatler price. 
Rogers. It would be very damaging to 


it. 


itor Lone. Now, there are some advantages of chain one 


cre} *Thehdl 


ir 


\ 


ome disadvantages, kor one t| Ine, it seenis « hai 
to the expense of having someone count the money 
ne operation and see that they are not being gypped 
work for them. The independent merchant runt 
dloes not have to worry about that: he can trust 





Q? PRICE DISCRIMINATION AND BASING-POINT SYSTEM 
Mr. Rogers. Well, I wouldn't care to get into any long discus 
‘ bout that. chains versus independents. Of COUTSe, they are all cre 
eustomers of ours, some of them better than others. 
(Of course, We Can see, as I said— 


Senator LONG. There isa place for them: isnt that right f 
Mr. Rogers. That is right. Under the system as of today, I th 
oth ot them feel there isa place. They feel with eood merehal 
e¢ and the level of the food industry has risen—we think, tren 
ously. and with good merchandising there is a place for both of th 
There are a lot of good small local chain organizations all over 
hntry. Some buy direct just the same as the wholesalers do fi 
I they have the i) 0 nestabli hed wholesale di tributine cor Pet 
Phe e | ive individual-store operations now that are dome ‘ 
eCNCOUSIN eood lob. 
W ive various groups and retailer-owned people and all, so 
iat the alert merchandiser under today’s system has a fut 
vants to really get out and work. But we can see here if 
ses, It is Gong to be a very serious sittiation developed 11) 
( \ natusti Vea i. iis | mentioned before, | recall the days | ti 
ne grocery sateshan working for this wholesale house 
in see if you destroy what we have today in the Robinson-Pati 
\ { vroing to be \ very sad day for a lot of people in the CLPOE 
ry this COUNTY. 
| K Vou Mir. Chairman, for the Opporcvunity ot appearing 
‘ our committee. 
si or Lone. Thank vou. Mr. Rogers. 
ext witness will be Mr. Winston Marsh. Mr. Marsh is 
! i wer ott e National Association of | dep tent fire De 


i 


STATEMENT OF WINSTON W. MARSH, GENERAL MANAGER, NA 
TIONAL ASSOCIATION OF INDEPENDENT TIRE DEALERS, INC 


Mr. Marsu. Gentlemen, my name is Winston W. Marsh and | 
oo os era] mana rot the Nation | \ ccc tion ot Independ nt | 


Dealers, Inc. This is an association made up of small-busines 

enn L' n the retailing and wholesaling of tires in all 48 State 

the Union, as well asa goodly number of recappers and tire repair 
\\ ire greatly concerned over the proposed legislation S. 719 


counterpart H, R. 2820, In general the purposes of these two | 
are the same: First, to make it a complete defense to a charge of | 
discrimination under section 2 of the ¢ lavton Act, as amended Hy 
Robinson Patman Let, for the seller to show that his price different 
was made in good faith to meet the equally low price of a compet 
econad,. To specify that the eller should hot he deemed to have I 
n good faith if he “knew or should have known” that the lower p 
which he met was unlawful. 

Our basic object on to this proposed legislation Is that it IS po 
nthe wrong direction, It is sald that the purpose of the bill is to 

statutory form the interpretation recently placed by the Supri 
Court upon the existing provisions of the Robinson-Patman Act \ 
I shall point out later, we think this bill goes beyond restating 
Supreme Court interpretation, but more than that, we think 
fundamentally objectionable because we believe that Congress, 
-tead of sol dify hy the Supreme Court interpretation, should am 
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rhe present law to return it to that protection for small business men 
which most people originally thought it gave. To make clear our 
nosition, I quote from a statement made by Hon. Hubert Utterback, 

airman of the House Judiciary Committee, and chairman of the 
House managers on the conference committee, in connection with the 


nal Robinson-Patman bill, as follows: 


connection with the ove rule to burden 
eller may show that his lower price was 
jually low price of a competitor, or that his fur 
was made in good faith to meet those furnishe 
ted, however, that tl not set up the 
ite bar to : harge of iscrimination under 
be shown in e nee. This provision enti 
termine substantive rights, liabilities, and duties 
visions of the bill and it leaves a question 
e whet he r the compet tion to be me \ such 
as one lying withi the limitation of 


ie competition was met lies within the 


I} s procedural provisior tT ( Onstrue 

ite the bill so long as a ompetitor can be sh 

ng as that competitor « ! 

s in violation of the obvious inte! 
Dr. Anpams. Mr. Marsh, this explanation which vou have just 1 
iven by Utterback, did that refer {| 
ll which was actually passed teh 
Mr. Marsn. I can look that up and tell you. IT am reasonably sur 

that there was an explanation of the “good faith” clause that wv 

there as it wes referred—-— 
Dr. Apams. X1v impress 


} 


! J! 
il Robinson-Patman 


senator Lone oe ppose 


rect i later OM. VOU CAN CO 
Mr. Marsu. We think this 
Vision should TO, a 1 We stroll oly urg 


req = Prey} 
the Robinsoi 


h it, of course, much more stringent e1 


the vears the tire industry has been marl 
i il vestio itions oft VAriou: alleged violations ot 


Clavton Act. and the Robinson-Patman Act. 7 
intity discount case before the Federal Trade Con Ss as intre 


ed in February of 1950 is a classic example of t] in 
ons that exist in this industry. Here it is sh that 63 buyer 
United States are vetting tires and tubes at a range of prices that 


1 


from 9.2 percent to L4.¢ percent below the largest independent 
dealer. Of those accounts who purchase mder SLO0.000 of tires 
vear, the buvinge price of these large. purcha S ih t » United 
tes is 30.5 percent below these smaller tire de: 

Senitor Long. Are we to understand that that is the case today / 

Mr. Marsu. Yes, sir. 

senator LONG. That it this time there are some targe concerns who 
ICQUuIPINgs their tires for resale at 30 percent below the price s that 
maller dealers have to pay ¢ 

Mh MIARSH. Yes, sir: that is true. The best current example take) 
he front page of the papers has been the remarks of a Congre 


Qs 1 
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man who purchased an automobile and exclaimed that the spare ti: 
purchased from an individual tire dealer cost him almost twice 
much as that he e ee have bought from a car dealer who received th 
spare tire as origin: eql up ment, although : . Spare accessory from t] 
factory. I think the price comparison there was $18.50 to $34.2 


That still exists. 

Senator Lone. Of course, that is the argument that that is justifi 
on the basis that there is no sales expense on the part of the man 
facturer’s original equipment. The man selling automobiles acquit 
them with the ape on them and tes has to go to the ay nse of o1 
sale anvwav and it is no added « nse to call attention to the ad 
tional tire on it. 

Of course a dealer selling tires direct to the public has to mainta 
rhead and expenses in addition to what he would have to maint: 


( 


if he wasn’t selling tires. 
Mr. Marsu. Senator, having worked for some of the maj 

been associated w t} his industry for ?1 yen 
teresting to note that while the buving arrangements | 

: rubhe I" compan sa to “eA Ci manufac t1 

‘complex Sort of situ: i ] \ 1] | one seems 
truth o1 . the rel: pre opinion oy 

ig like 20 to 25 percent, as nearly 
clans Fat 2 the average discon 

ice down to kev dealers is only 2: 
between the margin of profi 

dealer who buy from 
fionres there is only 2.5 pr 


< 


. sir. am referring to bu as At 
Roebuck, Montgomery W: ard. contacts of that In 
Those concerns today are acquiring tires 30 per 
that the individual tire dealer has to pay ¢ 
This study and their figures here wi re developed 
‘rade ( ommission and originated from 1947 and ] 
he industry which has changed since that time wl 


+ 


‘se percentages In any way, even a fraction « 


L would like to have this statement made available 


aan Yes 
It is inter sting to note that the Firestone Tire & Rubber Co., 11 
statement before the Commission, stated that 95 percent of the Fir 
stone dealers in the United States have an annual volume of less t] 
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UU per vear, if this is indieative of othe: cOolip ny operatlor 
1 be qui kly seen that the ave ave tire cle aler in the I nited States 
ypelessly outpriced in his own market by virtue of a discrimina 
price provided to a fev people and not n cle available to him. 
the average net prot of an 


On. then eveh 


. ] ] 
one considers that Independent 


dealer is 2.59 percent in a normal vears opel il 


1 ° - ] . . if 
. discount of so little as 5 percent could wipe oO pron 


oe a resulting deficit, and most certainly a discou 


) ‘ ] 
place Ss mA Zo percent out of ty MiaVI 
i 


| . { } 
are ormer ey iden es OT MOHnOpol 


ricing which h: ed the 
living selling tires. In 1926 the 


zations Were only 9 percent of the market. 
hate almost 30 percent Ol the replacem ht 


on on the Atlas Sup} 
t was I vealed that the 


dard Oil organizations now sell 10— it of the replacemet 
n the United States. As a matter of fact the oil companies 
United States claim to sel] 1) percent of ill the tires. This is done 
mly by discriminatory prices provided to a few oil companies 
ie exclusi mn of independent tire dealers, but ilso by providing the 
ior oll companies with widely KHOWh and well accepted brands of 


nd then offering rebates of about 7. percent at the end of 


ny ‘50. betore the I 
; ive lar 


ol purchases of these tires, regi » Ot Ww Tha Yr of 


qaistr bution 


{ Kou 
i), Goodve 
replacel 


7 if 


Oa 


companies, 


ne 697, for a tota * 1,689. 1 1949 ¢] ‘irestone s 
ed for Oh per ‘ent oft the total sale ot ‘ reanization. Q 
‘d that the store program of the majo rubber ompanies started 
result of the now famous Goodvear-Sears case where Goodyear 


1a contract with Sears, Roebui k, and, to meet this competition, 
ne establi hed its own retail stores “as fast as its Independent 
became crippled or lmnpot nt.” Between 1938 and 1933 thev 


ed between $25.000.000 and 830.000.000 in tire stores which they 


ed at an early financial loss. After a short period of hopeful 


} 
wit! Loar \ — : ] ‘ 1°} 
WIth Sears, Goodyear, too, found something like a competitive 


er in a chain store mate. As the dealers began to fall by the 


le by reasons of this competition, Goodyear entered the retail 
to save their own necks at a loss of $9,500,000 in the operation 


>”) stores bet ween L926 and 1935 
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. , ; } ] 
In conclusion we would like to stress the follow ing three points. 


First. and foremost, we repeai that nstead of putting into stat 


1 


form the Supreme Court decision, the Congress should amend 
existing laws to make it clear that good faith meeting of compet 
shall hot be al complete defense. 


Second, under the present laws as interpreted by the Supreme C 


it is reasonably clear that before LOL d faith becomes 1 defense 
seller must show at least that he had reason to believe the price 
was lawful, and perhaps that it was in fact lawful. The bills in q 
tion obviously eliminate this latter requirement, and may eve 
interpreted as placing upon the Commission or the complaining » 
the burden of proving the seller’s knowledge of the unlawfulnes 


the price met. It would seem clearly preferable that, at the 
least, the seller should have the burden of showing that he clic 
know and had no reason to believe that the price met was unlawf 

Third, it Is TO he noted that on their face the se bills provide il 
fense only for the seller. Section Z (ft) ot the Clavton Let 
amended, makes it unlaw ful for a buvel knowingly to recelve rf) 
crimination in price which is prohibited by this section. If 1 


hills are enacted into law, it seems prol able that neither the ( 
MiISSION nor the courts W 1] take a positio? that, while the selley 
not in violation because his differential was made to meet. the ce 


. } i ~ 
petitor s lower price. he buver Who knowinely received the 


ferential might be in violation. But in any event, if this bill is t 


enacted, it should by its terms extend to the buyer the same defen 


ves to the seller. 
diseriminations now prevalent n the rubber-tire indu 


nv more rampant than atthe present time, there is litth 
» small-business man who has his ell invested in the f 


hope that S. T19 


t 
} 
vel 
t 


ustry. It is our sincere ma 

Iminely defeated. 

r Lone. Do you quote these figures from any published ( 
licial d 


. ' P ) ‘ 
wh i document ot the Grovernment or some 


refer to the Federal T » Comn 
mmission figure that y | 
fivures are those. Senator Long? 


re oard ho the discounts ( 


ge 41s part of what Thad in mind. And p 


‘figures on page 4 as well as the figures on pag 
area part ot the testimo) V given in the I 

n the Quantity D nt case, and 

ven by not only the Commission itselt 


vy are a matter of record 


vour feeling that the independent tire ¢ 
tion as it is now? And that they wor 
nit Hosition if this hill became law ? 


r Long, having seen some of the practice 


have existed in the rubbe Industry now. the forees of monopoly 
taken some people almost out of business, where rubber comp 
have actually rented property right out from underneath thei 
dealers In places, put their own dealers out of business to take 
their own property. I shudder to think what would happen 


made good faith on top of all this other humiliation a defey 
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e acts they have done. It is just fantastic to think where the 


“or 
= 


( 
T] — é >) . ‘ m aie . a col 
Lona. There are so many discriminations going on right 


if these facts you give us are correct, that that would be the limit 
was the discrimination in the tire industry would be concerned, 
other words, any person manufacturing tires who sells for any 
he wanted to sell it for, because he could alway s find that there 
some basis for saving that he was in eood faith in meeting 
vetition. , 
Mir. Marsu. Here is a very practical example of it. In preparimg 
y statement, It was a question of just what to put in, what parts to 
Let us take national accounts, for example. Here isa company 
Swift & Co. who Thiety have one salesman living hh Winchester. Va. 
man can come in and get tires for his car at a price below that 
the dealer pays with all his discounts and earned bonuses and 
discounts and everything else subtracted; below that, buying 
none at a time and the dealer has to deliver them because someone 
ese rubber cor ipaiies has signed a contract with that company 
discrimimatory price which provides for delivery from any point 
the United States at a guaranteed price regardless of the expense, 
In and pay freight to have it shipped in by bus for you—it 
no difference. It becomes a factor whic 


er of delivei V. whether yo have to have i telephone eall to gel 
hy the dealer has to 
orb and receives for that a nominal commission generally amount 
rto 7! percent, 


nator LONG. Have \ ire i Dis committee report that groes W th 


Marsi. Yes. You mean the report of Senator Kefauver/ 
ator Lone. The Kefauver report‘ The majority report. 
r, Mars. Yes. 
Senator Lone. The majority report, in my opinion, points out 
Pra vee 


this bill goes bevond the Supreme Court decision. The Supreme 


rt decision said that it was legal for a producer in keeping a cus 
er to meet a lower offer by a different concern. It did not go to 
extent of saving that a person had the right to seek new business 
reducing his price or making discriminations to acquire new cus 
At least to that extent, this bill will vO hevond anything 
the Court. That is one more case where your group objects 
Mr. Marsu. That is right. 
nator Lone. How do you finance your organization 4 
Marsu. We are financed by dues from the membership of our 
WnIZation. 
Senator Long. Of independent tire dealers ? 
Mr. Marsu. That is right, sir. 
Senator Lone. How many members do you have? 
Mi Marsn. We have at the present time approximately 2? 400, 
senator LONG. How much clues to vou do they pay ¢ 
Marsu. Our dues range from $12 for the small service-type 
eration to a maximum dues of S240. 
Senator Lone. Do you have any such 4 
.Manrsu. I would say 30 people, maybe 40. 
\pams. Isthat amount the annual amount / 
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Mr. Marsn. It can be paid quarterly. It is annual dues figury 
tire, tube, and recapping volume. A $10,000 tire account or les 
, ld bea hi le fel] ‘ We iust br aoht hs back int > oO?) 
would be a httle fellow e just brought that back into our o} 
tion about 2 years ago because we felt those little fellows neede 
help as badlv and maybe they would have a chance ot SUrVIVING 

Senator Lone. How many members do you have, about ¢ 

Mr. Marsn. 2,400. 

Senator Lone. You feel all of them would be very much injur 
this kind of legislation ¢ 

Mr. Marsu. I think without exception that they would. It 
siblvy would not affect a few foreign members. We have a few 
on members bu hev are rv limited B I w ld think ai 
el1gn members but they are very limited. out tL would think al 


within the continental limits of the United States would be very 
ously concerned over this. 

Senator Long. Thank you very much. 

Mr. Marsn. We certainly would like to add, too, for the record 
we are very grateful for these hearings and appreciate the op 


tunity of being heard. 
(Whereupon, at 12:40 p. m., the meeting was adjourned.) 
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BASING-POINT SYSTEM 
is represel 
as | reca 
- of that co 


¢ 


ted 


rimers Un On W 


Was set up, | 
member 
so I substitu 


‘apehart Advisor mei, whiel 

of 1948. Mr. Patton was named 
ould not be at the m 
I do | have some experience in coming 
sand with those who \ 


‘erent lec 


the sublime! 
Mr. Patton eetings, 
Consequent ly. 


hiittee. 
Cs of bi Oo busines 


Mr. Patte 


oOntact witt 


ntath 
‘ISION, char 


rthe Supreme Court 


ali o 


repre 


ust laws, 
vineed than ever, in talking with these or 
Land in talking with repr 
free ce 


so that the 
ultimate 


terested 1n 1 

ng our antit 
j LL Ve become 
» Capehart 


more co? 

\dvisory Counci 

e the n, that they ire not so much interested 

petition but in setting upa fence around certain practices 

cannot be sturbed in their ractices which 
destr Vy compe#lition. 

farmer is, pet atest consuming segmeiit 

av that the farmer has a particuls 

rmer is more than bust anordina 

eceipts YO Int 


Usual 


business p 


Ih Ou 


ll free compet tion 
More than half of the farmer’s gross 
it possible for him to produce. 

fof his gross. As I recall, farm incor 

S billion to 832 billion eross the last fe 
if ee of Avricultuy 
‘rom SL billion, indi 
billion for 
fo. Insecticides, and for o 
, Income went somewhat 


»>toSIS 
steel, for far 


come went. 
He evell buys 
buvs his meat and 
=O i . o that the farme) 
market { first becauss i. producer who buys 
(i : d. secon . be it] she isa consumer, ia 
‘most competitive segment 
They are 
ane 


MA foor his brea 
1 t hea 
yon and fort! 


vey 


ees are ! : farmers. hi 
h things price-fixing ari 


a could not , ‘Cc Tl 
, as soon as one group of farm 


r presen 
Won 


Y-poln rices, 

ity, some other farmers wou 
pl fixing arrangem 

[It would be very. verv momentary. 

Chairman, specifically on S. 7 


Mr 


It : Savs in the 


‘good faith.” It sa bill that “good fait 
lefense if the seller can prove tl 


to comm ment. 


| note 
' . 
under } } 
he is meeting competition wood Taith. 
‘ 1 ]  & | . 
Vow, fet ul KX t J ad moment at the ompetitive process is 
Vv materials, of things | 


see if. 
i i v | ] , sellers ot 


We |} 


nave 


and so on. 
the competition on this level is not, should not | 
‘ongress to decide whether or 1m 
dat that point. We think that v 
to the retail store, and see wha 


sce ] and cement 
Now, we feel that 
ining factor for 
hould he enfores 
‘lear on down 


the determ the 


the « ompet tion 
see what 


Competition in the oil indus 


should vO farthe aa 
happens to the steel after it is made into farm machinery 
is pumped out of the ground, | 


happens to food at the grocery store 
important where the oil 


IS not oT ly 
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. ] : - j 1 1 
Simportant at the filling station where the « ‘ooes Gown and 
he product for his own consumption. 


i 


‘ t 
rot 


There are, of course, really rela ively few 


irge sellers in the coun 
W ¢ lftare ot up 


farmers, that the 
} ot thousane 


We feel, as 


h the hundreds and 


at the retail 


riba reds 


l buyers 
t 


’ 
\\ proauct are 


(| Oo Ol, 
iheretore, Ve it 
] ? 
ehnament 

shane 
| 


Senator Kefauve 


lause to the « tlect 


} 


<1O}) shoul 


we were 


tunate 
hat «et plete an ‘ ‘ 
al to the democratic process 
of vears, I have discussed at length w G. Patton, the 
"nion and wit! irieu members of 
the organization the fact that complete 
legislation which would substantially weaken o 
to the fact that no publie hearings were he 
legislative committee 
on 8S. 719 and 
Members 
W 


the 


i 
ver a period : 
the National 


ind 


{ Farmers | 
committee 
not held on 
I am referring 
S. 1008S, by a 

Union in public 
titrust [aws Is 
in antitru 
national convention 


for many years At the last 
passed unanimously 


WHO, the a 


dent ¢« 
itive others in 

were 
rust laws 
he O'Mahoney substitute, 
of the Farmers 


hearings other 
ANey 


Hie hnterest 
not a Passing 
antitrust 


t laws and 
held in Denver, 
the followin; 


tion pertaining to the an 
interested 


the organization have been 


rcement 
in March 
ution relating to monopols 
Che failure of regulatory 
rmous gains in the war and post 
rapid expansion of Cooperative 
ire of protec 


nd scarcities.” 
wk nol r the laxity 


SNE mbled delecut 


efforts 


as 


iarmers 


tion to 


assembled delegates ; . 

ind the attaeks on an | Inv monopoly 

poly resolution 

srowth of monoply ha in the last 
hi the Government 


the proposals above, we mal 
every means at its command against this growth 


Sil 
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102 PRI 


Sherman and Clayton Acts should be more vigorously prosecuted. The Fede 
Trade Commission should vigorously toward the enforcens 
throughout industry of the laws against restraint of trade which it was est 
hed to enforce. Every agency of the Federal Government concerned \ 
should be provided with greatly increased fur 
fines should be inve 


press more 


aw entorcement 


trust 
personnel. Criminal penalties rather than mere 
to insure compliance. 
condemn the attacks public interest by mono] 
these groups have bro 


and re! 


particularly those which 


eTrTess to 42) l » I elfect, antitrust 


iS introduced 
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ied now, as before, is a clause such as the one recently suggested by the Fed 
a price discrimination if the 


| Trade Commission which would make illegal 


‘ts might be to substantially injure competition 
seems to me that no one who sincerely wants to preserve the free-enterprise 


iuse. I am suggesting 


em can seriously object to the insertion of this simple ¢ 
he committee that objection to the insertion of such 
objectors had something else in mind other than pré 


ause would indicate 


rving or strengthening 


effects of S. 1008 


antitrust laws 
effects of this 
naking legal all kinds of price se involving 
it absorption, phantom freight, delivered prices basing-point 
tions in which no element of trar : ion Was involves 
hose meeting 
minds of the 


f 


legislation would be similar 


discrimination, 


hile the 


ind discrimina 
in that it would req compet 


meet the lower price o 
is unlawful. The legality 
competitor charg 


em to put 


against the processor, 


‘ry well known case, a 


Commission brought action 


lation in St. Paul, Minn.. for d 
hic] Federal Trade Commis 


Which the 
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under section 5 of the Federal Trade Commission Act, this group | 
ot only conspired but there were acts which depressed the prices 
Which, by the wily, I think, if the suggestion is adopted by the Cone) 

in the House bill on this matter, might weaken the Federal Trade ( 

l ssion Act. section D. SO that it would be impossible for the Fed 
Frade ¢ omimission to act again to prote { farmers. 


> 
) 


But I know of no cases brought against farmers. 


nator Hunt. Do you know of any situation whereby, if 
Robinson-Patman Act, the farmer could operate 
‘ than PIs no) operating! Do I make m questi 


i 


‘t. 1 will illustrate to you. 
McDonanp. I see nothing in 


Ib 


prices that 
e 


Re 


i ve th 
nnection ] 
av, in St. Paul, Min 


Saway and absorb tl 


mis Deel 


he Senator who cited th: San example, 

a ] i 1 
Anv farmer can sel! anvthing for whatevel 
thing that tl 


\ 
ie Robinson Patm Act prohibit 
ryt 


ally Wt ake} COTLLTM titi 


imply mpossible 1 the 


yv I think the fan 
hom he Se lls is allowed to abs 
ople | am gvoring to speak about are 
I am speaking about those in my 
ce sugar beets. 
is oul 
It } 
oar fron 
} of the fre 
Kansas City and 
means that 
luce sugar be 
he State. 
hat eve Le thin i , the proce 
it Wester Sugar, 


| ; 
,orader to meet competition ¢ 


NI Don LD. Senator, I referred) a moment avo to the fact 
| rer » served on the ¢ apehart ‘ounell During those meetinas | 
intimately associated with Mr. Frank Kemp who is a sugar-beet | 
cessor, I do not ret all the name. 


He and I became quite 200d friends He « nvineed me that it 
necessary for the farmer out there—I think he said they shipped 
far east as Ohio, and that it could not be consumed in the Mount 
States. That is an ecor omie fact that is heyond dispute. 


I came back to Washington from one of our meetings in Cl 


after extended discussion there on this very matter and I went do 
to the Fed ral Trade ( ommission. I talked at length with Walt 
Wooden. now deceased, with Everett McIntyre, and with sev 
other men who devoted most of their lives to antitrust law enfo1 


ment. Now, my question to these distinguished experts was: 1 
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resent legislation, can these beet processors, sugar beet processors, 
horb freight ¢ 
In every instance, the answer was, "Yes, as long as they do not sub 
ntially injure competition and put out of business someone unfairly 
hrough conspiracy.” That was not the case, of course, in the bas 
ses. It was muchimorethanthat. 1 feel, perhaps wrongly, 
there has been a cam gi of musrepresentation On this matte! 
mie OF Those tr ] fo chan » oul laws to bi he » Old DUSING 
system back. \ t nat his. 1 hort, 
nder existing | r} F Is pel Fectly legal, 
ator Hunr. in tl i f consumers to a 


4 ere 


King that beet v rior to cane sugar. IL happened to 


lvised that chemical ana is shows that the percentage of sugat 
ly equal to cane war, | povercomne that ve 
people that “wet s reyy lor, heet Sioa 
et under cane Fe, uidi Vou construe 1 
we of or cde 
rar-beet people 
thhah cahe 


Mir. Nie Don \l 


ol) pel ent, ] ite \ nic hot prove 1 ilawtul purpose, 


nothing 


they 


rse, becau ot , ] an oon. the price of sugar is pretty 
ch determined | t (x hn itself under the Suenar Act | 


not Tamililar wv ri uit it is mv understanadine 


e farmer vet \ i Ly, siniald] ubsidy, and the processor gets a 
There ~ atl hy iy oa Chae form of a ta tT Phen 
beet sugar to undersel|] he 
var. | would like to 
the Mounta st 
ich things as 
ypinent of the hat 
aim told | { Lonny} ~inthe Mountain States 
mit there—and cow Mr. Johnson will corre 
this port rt Is my understanding that 
they do not even use the sugar out there to make the candy 
ysend outside the area and buy the ¢ andy 
in there for the local population whereas 
vere eXpal dead, they could proauce candy 
per for tl ‘O} and it would stimulate local industry and gen 
prospel ItV. That is what we | ave objected to in all of these bills. 
ave felt that the bas ne poime| S\ stenis, al ything \\ hieh permitted 
of those practices, hi discouraged in the past the development 
estern and southern industry. 


a southerner, L have been particularly interested in the South. 


] 

i 
of our membership is in the West. I have not ced that expan 
rf mncdustry has lagged nthe West a yreat deal because of these 


y yolist Th dey Ices, 


nator Hunt. Senator S« hoeppel, are there any questions you 
d lke to ask the witness / 

ator ScHorprrn. Yes, Senator Hunt. 

w, With reference to the sugar industry, we have a big sugar-beet 
in my State. ‘The beets are raised in some of the vallevs in mv 


We cannot use all tl e sugar we produce out there. We have 
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got to expect that it goes into additional markets, over into the co 
petitive markets in the eastern and central sections of this Nation 
ours, in competition with can sugar and beet sugar that is produ 
in other places. 

If we were placed at a disadvantage, those farmers raising sug 
beets would go out of business because they would not have any p! 
for the manufacturing and the processing of those sugar beets iit 
beet sugar. I have been at a loss to understand why or how any 
would object—maybe they object to the labor differential that 
have, perfectly satisfactory out in those areas, and out of the h 
competitive industrial areas on labor prices, where they are proba) 

little more adept at turning out a little more value for wages 
Ct ived 1] n — to W hat ve find in some other section s of the CO 
try, all of which goes into the end-product price. Why shoul I there 
any es ud p laced 1 upon that competitive industry in our section, « 
ting those prices because they can turn out more for less money, ul 
move in and broaden their competitive areas / 

That is very vital to those Midwestern businesses, not only 
sugar—I am thin bing r in terms of two manufacturers—we have wh 
is known in my State as the Crouse Plow Co.—I do not know exact 
how they stand on this thing— they are the oreatest producers ot wl 
is known as the one-way plow in this country. They have got good 
skilled workmen. They turn out a lot of those. But they have 
buy this raw stee : to go into those manufactured products. They hay 
to expand their markets because all the plows they produce cCahhot 
be used in Sasa around Hutchinson. They have to know what tli 
competitors are charging and they must be permitted to go out a 
bid in the competitive market, so to speak, for the distribution of th: 
products. 

Now, I fail to see where there is anything wrong with that kind « 

practice. 

I know another concern that is in Wichita, Kan., that builds a 
distributes all over the country little steel structures that are thi 
combined in a restaurant. It combines certain phases of this buil 
ng and certain accessories attached to it to make it a complete u 
That can be built completely to specifications or to standard specific 
tions. it can be ‘put on a big truck and shipped out and set down a 
you put ina plug with ai electrical appliance and move right on o 
Phey are i competition with a lot of places and a lot of manufact 
ng concerns the Un A: inti. 

Now, certainly, I do not want to do eee to prevent those m« 

ho have the ingenuity, the know-how, the skilled approach to t 
thing through their labor, adi turning it out cheaper than they « 
in Cleveland, Buffalo, and Chicago. I would not want them to 
militated against, to go in and bid competitively and asborb freig 
or whatever they wanted to do in order to get their products and ta 

smaller given differential in profits to keep alive. 

wondering if those kinds of industries. scattered as they al 
nous, all over the country, out of the highly industriali 
Id ve some consideration on this: unless thev « 
straitjacket and they are going out of bi 
vain in that kind of a process. If they | 
kin Pennsylvania or from ¢ hiea 
ve a free benefit. a competitive 
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fit, and I mention that to vou because I am quite sure there are two very 

erious sides to this situation. 
| think, and l would like to have your views on this. No one wants 
parity. But we have the great Justice Department, the Attorneys 
General, all the United States district attorneys. What do we have 
titrust machinery for? I have a definite feeling that if there is an 
onest effort to ferret out illegal practices on collusion and all of those 
ngs, that would answer about 90 percent of the difficulties that have 
en raised with reference to some of this legislation. Don’t you agree 

th me on that? 

Mr. McDonatp. Senator, in regard to the first part, I will answer 
ast, too—in regard to your discussion on the problem of manu 


‘turers, the small manufacturer who had to send or out a : 
] 
ta 


lower price, [ am in entire agreement on that poin ag 
it think that there should be any law or any agency whic Seal 1} 
erfere in any way with any farm-machinery manufacturer selling at 
\ price that he wan ted to sell. 
In that connection. let me read a short excerpt from recent he ring 
ld by Mr. Patman’s committee over on the House side in connection 
th the farm-machinery situation. This is an instance of the large 
mnpanies hogging raw material, but it certain ly has a definite bear 
ov on the thing that I was talking deta not so much the little fell 
ng out and tryin 
1is 18 the sort of 
iter. 
h the chairman’s permis Nn. ill read a short excerpt 
vs on House Re oluti 1 33 before the Select ¢ ommit 
1] Business, House of Representatives, May 
hicago. A small machinery manufacturer was testif 
ring, Mr. Wendell Ke. Poi ir, pres dent of the Alhed ir 
nt Manufacturers Association, who represented 150 
turers. Mr. Butler told the committee t! 
that the supp hy was plentiful: but that 
ere constantly heing refus | il 


—- 
} ad. 1) id ho stee] for Shi 


1” tomers wherever he could vet them. 
th like for the agencies 1 
like Tor the agencle to oO 


ora 
iti 


un unlimited quantities of 
reoular price. 
Vow, mv information is 
oughout the country and that 
refusing to sell to these little 
e jobber or broker have it 
s the reeular price, my f 


of hy sine Sat the present 


l 
Now the point is that we 
after. these fellow 70 ho are 


} 


ere 1s anvthing in the law 
itt le people alone, and qi 
*Scrorepren. Let 
COMpPAHnY. 
hot 
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is down in Pennsylvania or over in Chicago? I think you will readi 
concede that any manufacturer out in my midwestern area would | 
at a disadvantage to start with, wouldn't he? He would have to ma 
in some other way, either in loss of margin of profit that he w 
his machinery for, or by bette production methods so th 
cd whip the other manufacturers’ rices in the final labor c 
hose things that VO lt 
cannot see it nate—I mean open and aboy 
involved where here 
he cannot lee 
business. If 
out. 

this war 

—there have b 


black markets in Stee 


t 
mw ftindineg in the bla 


evidence to this effect, 
s COmMmng back to. 
ONSIDUITV Ib IS tO 
thistant Tact mn certa 


hn we get adequat 


Wwe Cannot art 

ate or my State 

Is transportation al 
here are going to be 1 


1 
yer VOotumes 


1 I ) ; 
i a t i? peta ' 


stand all of 1 
trouble should 
idl the tandpo 
the antitrust 


] 
bhic NOpoly, and 


puts 
n sundry ways. 
ine an Ilustratio 


l 
¢ 


ie . 
iOW does this 


se viluustration rie 


you quite frankly, sir, that i 
that. | just wondel 

Lon that. 1 just wonder if the: 

Ss were honestly enfor ‘ed agalnst OnOpo! 
itio If vou have, I would be ve 


the permission of the chairman, subn 


ve an Wlustration in the Standat 


ise] distributors were favored. There were 3 
of these distributo of them got discounts and the others did not or 
them. | hey went out f business because of their preferential ty 
ment. My information is that they did, some of them; for all I kno 


they mav all be out 
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Now, of course, everyone knows that. if vou get a cent and a half 
count on gasoline as a seller of gwasoline. you are In a very good 
tion. lL have been Interested in this local price War | Suppose 

a price War. | buy as from a small business man i my ne oh 
hood in Maryland. ‘The other day I said, “What are you making 
‘ He had come down some more. He said,“ 
iosing Two tenths of a cent per callon.” I said, “Well, how cai 


iy in business?” And he caves, “Well, T can't. We will hang 
\pparently it has been resolved and gas has gone up now. He 


rasoline how 


your 


that he is Ine wa quartel “a cent a eallo 


tent} 


ro 


{ low 


CLLUI 


} 
4] 
more 
hundreds o rhheui 


rioutors 11) i , .' 1 “ct } POCOTSE ‘ lO dealers, Two De 


vot tovet | 


mit they should hye 


, ] + 
take into Cons Terao) nstance, 


would like to just touch a little bit on vour previous ¢ 
in regard to freight absorption. I want to make it 


1 


he hearing, 1f T ean, that freight absorption 1 
d under the Supreme Court decision in the Cement 
| 


HNegal. Freight absorption has been legal all along 
racticed by many companies. People at the Federal 
T¢ 1] mie that companies are even making report 


eason, periodic reports. hj thev cite instances, 


are absorbi om fre) 


} 
K COMI E tent F 


They found 
L\ prove conspiracy, | vas very hard to wet at. \ 
“l the Clavton Act later and then the Robinson-Patman Act 
thirties which got : rice discrimination which substantiallh 
compel ition, 
| think ~}) all business oToO! }) \\ 1] tel] Vou, the ones | have 
issociated with during the several vears we have been interested 
s subject. we have a little committee. a number of small-business 
farm labor people we call it the Antimonopoly (Committee 
we represent just about all of the small-busimess groups 1M the 
try in this committee, the ones that are not tied up im any way 
1) vu business. Ty ¢\ all Sah that this Robinson Patman Act, al 
Oi it has not been enforced very well, has been oft oreat benetit to 
The act went beyond conspiracy and into the effects of price 
nination and other acts which might injure competition. If 


with me a moment, | would lke to read one short 
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paragraph from the Supreme Court case which caused all this troul 
that proves that freight absorption is legal under this case and un 
existing law. 

Justice Black said, on page 42 of the pamphlet edition of this ca 

Most of the objections to the order appear to rest on the premise that its te 
will bar an individual cement producer from selling cement at delivered ] 
such that its net return from one customer will be less than that from ano 

if the sale be made ix good faith to meet the lower price of a compet 
ission disclaims that the order can possibly be so understood 
»so understand it. 
[Te goes On tO spell out these other counts in regard to acting 
concert, in combination, planned course of action, and so on, wi 
why the Cement Trust was found guilty in this case of violat 
ant trust laws, not because they absorbed freight. You unde 
he mill net return, the difference in mill net returns on the pr 
s, of course, freight absorption. That is what Justice Bb] 
ng to in this paragraph. 

Senator Hunt. Thank you. 

Dr. Apams. May Task a question of t 

senator LTy N r. Yes : ZO ‘t read. 

Dr. Apams. Mr. McDonald, is it your understanding that fre 
al Sorption and price GIscl mination are illegal per se or only \\ 
effect thereof is substat tially to lessen competition ? 

Mr. McDonaup. That is correct. That is only when the effect 


jure competition or may be to injure competition. Price discrim 


Ss referring 


ie witness ¢ 


} 
} 
I 


on per se under present liuw is leg il if there are no bad effects. 
Dr. \DAMs. In your ex] erlence, do you know of any case or 


stantial number of cases where small manufacturers have been pi 
ler the antitrust laws for absorbing freight? Let’s sa 
ifacturer in Kansas, Nebraska, or some region like 


nto eastern markets by absorbing freight—has he 
, ive most of the cases involving freight abs 
discrimination involved larger concerns who tr\ 

of business by discriminatory pricing, th 
pe ifle are 

Say in that 
a lawyer but | 

pre tty plain, these cases 
ie others I have read mos 

to be pretty overwhel 
ion moves, The Federal Th 
‘ause 1 letting a lot of pract 

‘| he Ie leral Trade (‘om 

her side, too, from the big interests 


Congressmen's minds. But my rea 
ide ( OWS ion and the Depart 
it has to be : | 

. BOO. 

tend 


fence 
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Apams. Is it not true that, if systematic price discrimination 
d the basing-point system remain unlawful, we can look forward to 
eat industrial expansion in the areas like the Midwest, far West, 
d the South which up to now under the basing-point system have 
en artificially retarded? Is it not also true that - such industriali- 
ion takes place in the new regions of the country that you will 
d prices of steel and so on suffice ently reduced for a manufacturer 
io might be located in Kansas or Nebraska or Michigan ? 
Dr. McDonaxp. I think the experience of industry proves that the 
ult of the Cement case was to cause a lot of new plants to be built. 
I recall, 53 cement plants were built in the 2 years following the 
preme Court decision and only two were built during the period of 
previous 30 years because the Cement Trust just would not let 
vy new pli ants be built and they would not let any small fellow in his 
oh iborhood sell at a lower pr ice, 
Phere is a case right in this pamphlet I read from of a cement 
ra sroaith manufacturer of cement, who was selling cement at 
e below the $1.50, as I recall, which was the a price and 
ellows did not ike it and they made his mill : basing’ po nt an 
the price to 75 cents and he went to them on his knees in a fe 
eeks and said, “Let me back in and I will sell at any price you 
uught to.” The price went back to $1.75 and stayed there. 
We are particularly interested in such cases because the farmet 
e a lot of cement and they are hedaatin in the building of these 
lants in all areas, It is very heavy and their transportation COST 
ery high. 
Senator ScnHorrret. What would have prevented the proper gov 
nmental agency from moving in on that concern to prevent that 
der the prese nt law the *V couls Lhe ave done that. 
Mr. McDonatp. Yes, sir; and they did. They did move 
e cireuit court: and the Cement Trust—I have forgotten 
e result was in the circuit court but that case 
preme Court and 
Senator ScHorrre.. I appreciate that. 
Mr. McDona.p. They used that as evidence to prove that t] 
ssening of competition in that area. 
Senator ScHorrre.. The point I want. to make it that it stems rig 
honest, vigorous, rugged, alert enforcement of the law 
; been lac king, 1 In mV humble opinion, in the past few vears. 
Mr. McDonacp. It has in many instances, but in this particular 
tance there was enforcement and the ¢ ‘ement ‘Trust was pro ecuted 
| was found guilty. 
Senator SCHOEPPEL. And 1 ie@htfu illy SO, ‘] he point I am making 


t 


t 


| 
] 
I 


lx to: 


( 


we need more alertness, more honesty of : approac h to these illeeal 
etices, and then doing something about it. ‘They have been wink- 
it these abuses for the last 8 or LU years 

McDonap. That is correct I think Wendell Berge 
ud given lip service to the antitrust laws 
nator ScHoEPreL. He is a product, L believe. of the U 
raska. Ll know something about it. 

McDownap. I am not reflecting on anybody. 

praising him, I guess, if anything. 


are correct, ere has bee 
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While I have many good friends m the Commission, I think t] 
the Commission over the years has been very slow and inefficient 
some Ways. 

Dr. Apams. Mr. McDonald, do you suppose, if the present law we 
amended by passage of S. 719, that the task confronting antitru 
agencies would be facilitated or made more difficult / 

In other words, would there be more or would there be less effect 
enforcement of the antitrust laws if S. 719 were permitted to pass / 

Ir. McDonacrp. I think there would be less. I think the Co 
sion would have to hire some mind readers and psvehiatrists to g 
last place in the bill which says that a seller uust know whet! 


] | ‘ } 
price that he meets Is ah illegal price or not. How in 


Is the seller going to know that unless he goes into the mn 


to the books of his competitor ang finds out all prices he ws Oy 
istomers it puts an impossible burden on the seller and 
hiorcement agency, 
ator Hunt. You have been very help We appreciate 
ne, We have consumed a } 
rt Withess, So we thank vou very 
Mr. McDonaxp. Thank you, sir. 
Senator Hun’. We will now hear from Mi 
Proceed, Mr. F rates. 


STATEMENT OF GEORGE H. FRATES, WASHINGTON REPRESENTA 
TIVE OF THE NATIONAL ASSOCIATION OF RETAIL DRUGGISTS 


Vir. FRATI Ss. My name is Greorge H. Ie Ale I am the Washinet 
representative of the National Association of R tal Drug@ists, 
issociation comprising 35,000 small independent retail pharma 
prac cing then professiol in every State of the Union and the D 
trict of Columbia. My address |: 633 
gton, D.C. Every State pliant aceutical association mn t 


tber of the NARD 


1 


IM OpPpPositio tO ®. ¢19. the tit if which seeks to elar 


National Press Buildin 


sellers to nvavgve 1D competiilol DV LOO faith. micetl 
LO’ pr he COMpeLILor. To ver 1) with the tithe 
ling, because what the bill actually does. in our opimon, i 
the Robinson-Patman Act. It seenis to us that if the lat 
rnation was used the Independent retail druggists of the count: 
Wo ila nha moment know the devastat ne purpose of the oil. We ( 
not beheve that the definition of “wood faith” Call legally or leg 
bate ly be defined. What the independent retal druggists ot t 
United States do realize, however, is this: If Congress permits p1 
discrimination, thereby offending the antitrust laws as amended | 
the Robinson-Patman Act, then small retailers, considered to be t! 
backbone of the country are in jeopardy. 
Before the enactment of the Robinson Patman Act price diserimi 
as rampant. One price to all—quantity and the cost of doin: 
business being considered was an unknown factor, an occupant in t 
limbo of forgotten things. Small business was at the merevy of t! 
manufacturer. We want to make it plain that the National ‘Assoc 
tion of Retail Druggists Is not opposed to big business per se. We ao, 
however, vigorously oppose differentials in price resulting from th 


whims and fancies of the sellers, lt iIsour opinion that =] ial) busine 
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hold { Ww f proc , nade to play 


quired of small ousiness. We donot know the intricacies of 


rthe fine pots which then oponents of S. 419 might coneel 


however, know that 35,000 small independent retail drug 


ers } iy ' ho Ome nh col act. WV th hh 1] Ons ut 


Ve ou positl 


i 


Pron its 


' ' } 
1 blow kx Tie 


are now 
Patman Act 
is st. the bill s Ube . | ( lc water doy 
trust laws 
se ond, the bill goes bevond the Si pre me Court ri ling. 
Third, no public hearings have been held on the measure by the 
mmittee on the Judiciary 
We are of the belief that the proponents of S. 719 must be aware 


it it would be well-nigh inpossible to prove that the seller knew 
hould have known that the price met, in fact, was unlawful. 

May we illustrate how the Robinson-Patman Act puts a decided 

estriction on that method ot purchase indulged In by some chain 

res and other large buvers, before the enactment of the law. lt 


cnown as listing; for example: The purchasing agent at headqua 


ers negotiates w ith the manufacturer for the goods which the branch 


tores of the chain handles and prices are agreed upon between then 


e merchandise was then Pnte rec into the official list which i tur 


became an authority to the district or local branch-store manage 


buy them from the manufacturer at the price quoted in the list. It 
ll be noted that the headquarters’ nugent bought nothing. Lle mers 1 
inted the manufacturer an apportunity to sell to the several bray 
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stores at the list prices. To all intents and purposes this modus op« 
andi was in reality a brokerage service. Paragraph C of section 
of the Robinson-Patman law now prohibits such actions. 

It will be readily seen that if the list price includes the cost of d 
livery to the branch stores, a dise rimination at once ap pears bet wer 


these deli vered prices to the eee of the chain and prices to ot} 
». b. factory. This is qu 


from the manufacturer who sold f. « 
the chain wh 


puyers 
illegal for the manufacturer who grants as for 
weives this discrimination. 
Years of experience and observation with oe to the operat 
ot the ht ob son Patman Act have convinced . S that the legislat 


HD serve - equal Opportt nity to all usell lly played 3 mn the Sery 


ts the consuming public with real eflicie 


Striputron ana protect 


of that public ot its freedom from threa 


ervation 
PressLlons in obtaining its needs ana dispensing of 
effectually discrimination a 


| economic dif 
Ms 


suppresse ioe 
seller not supported DY soun 
» cost oT Servicing them. 
directly in prices or term 
lowances to favorite customers 
rations which are unjustly « 
other customers. ‘The road 
ndependent business. It wor 
part of Congress to consider Ca 
n this bill is in the public inter 
Judiciary Committee were hi 


hate l 


} : 
peen granted to those who Oppose ft 
! with the single excep 


tl ougni 
lOn Is 
coniprise 
I 
sound, 


) 
] 
tC 


>. 4 \ é 1 ] ° . 4 
athian Act it has @iveh 


ne DASE pom may ord 

but when an attempt 
cement, steel, and gasoline geiai 
veakens protective legislation for 1 
nocent by standers on whom thé 


teel and cement and gasoline. 
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.p , . end 

Senator Paul H. Douglas remarked: 
less we can amend 8. 719 on August 3, we can say good-by to the Robinson- 
in Act. And we will go back to the heyday of monopoly. Concentration 
nomic power will grow and grow and grow. The average American Wil 
able to go into business for himself fhe green lawns of America’s business 


ny will be overrun by the weeds of monopoly 


vy I thank the members of the Senate Small Business Committee 


( privilege of this appearan ef 
ttor SCHOEPPEL. Mr. Frat 


druggists. Su 


FORPPEI ! 1] 
He iS ont of 


HORPPEL. Hi 
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Mr. Frares. 


I do not know whether he would go out of business. 


ld not evel the Rexall line. 
Senator Scuorrret. Or anybody else’s line 4 
.Frares. If he could not get merchandise. 
lator Scuorrren. He would be forced to the wall. and | 
nto a competitive drug business, could he ? 
raves. Not if he could not get merchandise. 


itor Hunr. Thank you very kindly, Mr. Frates. There 


{ 

| we } . 
tnesses this morning, and that concludes the hearing. 
adjour 


In... the committee wayour ec. ) 
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THURSDAY, JULY 19, 1951 


UnNrrep STATES SENATE, 
SUBCOMMITTEE ON Prick DiscRIMINATIONS 
Np THE Bastna-Pornr SysteM OF THI 
SreLect COMMITTEE ON SMALL BUSINESS, 
Washington, D.C. 

ie subcommittee met, pursuant to adjournment, at 10 a. m., im 
om 457, Senate Office Building, Senator Hunt (chairman) presiding. 
Present: Senators Hunt, Moody, and Schoeppel. 
\lso present : Dr. Adams. 
Senator Hunr. The committee will come to order. 
Mr. Foer ?¢ 
(No response. ) 
Senator Hunt. Mr. Snow, are you present / 
Mr. Snow. Yes, sir. 


Senator Hunr. Mr. Snow, would vou please take the witness chair 
Mr. Snow. Yes, sir. 

Senator HUNT. It May be. Mr. Snow. that we will ask you to ll tel 
pt your testimony to let Senator Douglas testify when he comes in 


king into your testimony, if vou do not mind. 


Mr. Snow. That will be fine 
senator Ht NT. If you W ill proceed, please. 


STATEMENT OF WILLIAM D. SNOW, SECRETARY AND COUNSEL, 
NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., DETROIT, 
MICH. 


Mr. Snow. Mr. Chairman and gentlemen, I represent, and I am 
etary for, the National Congress of Petroleum Retailers. That’s 
national trade association of service-station operators. 

We have affillated groups in 38 States and represent an overwhelm- 

¢ majority of the organized service-station operators in the country. 

Now, when I Say we represent the service-station Operators, we 
resent the individual gasoline retailers. Gasoline is sold, as you 
Ww, in service stations, and about 225.000 of these service stations 
operated by individual owners, individual service-station opera 

tors. The other 25,000 are operated by major refining companies, 
iller integrated companies, by jobber-retailer chains, and by vari 

s types of integrated operations other than the individual gasoline 

etailer. 
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appearing here in opposition to S. 719, we do so, the Nat 
Congress of Petroleum Retailers does so, at the request and b) 
consensus of its affiliated associations in all parts of the 38 S 
here we are represented. 
There are three points | would like to make about this bill. 
irst is that S. 719 goes a great deal further than we th: 
Supreme Court decision did in the Standard of Indiana 
we were ver) interested in that case since it related to a 
he 2,000 service stations in the Detroit metrop 
t terest hn the prevel Line ot pl ice diser hhh 
there sought to be.« hecked or sought to be topped. 
Phat this bill vyoes a oreat deal f 
e exemption, grants a much wider ] 
for price Giscrimimatlon practices even 


eve that the supreme ¢ OUrtl Geclslol illowed 


In Case, as vou know, 
Ss amended by the Rob 


vuage, in its legislative h 


—_ i 
‘ecderal Trade Commission. 
1 dealing with, by its language, proceedings | 
And, of course, the instant 
» le aling with a complaint, i 
‘rade Commission which rea 
reuit court, by the court of appeal 
ie Federal Trade Con 


HIisslon., 


| Upon 
res 


ipreme Court reli¢ 
CHSe Fed ra i 
Federal Trade ¢ 





PRICE DISCRIMINATION AND BASING-POINT SYSTEM 119 


e] price of a competitor n vood faith that S. 71 
preme Court decision, 


. : 
(lv goes Dpeyorns 


’ 


the Supreme Court decision can have no applicati 
least 1 only clecides whit t decides. li clee cles 
ide Commission was wrong in treating a 


that 

irrelevant the evidence 
would show that Standard had met the lo 
itor in wood faith, that t 


ver price 
i 
1) ~) 


he Federal Trade Comunissio 
(b) relating to hearing of such comp] wnts al 
h rehet by the Federal Trade Commission, was wron 
vs in so Many words and ope! 


+ 
OL tilt 


pens up with the very £el 
t in any proceeding involving an alleged violat 
| so forth, and then states the privilege for price 
over again. , 

So that, under the language of S. 719, 
eme Court has sustained to an order of 
mn becomes available in 


ection 15. and section Lo. 
Of course, the fact that thi 


' _ 2 

he cefense whi 
ie Federal Tr re Conn 

actions ; per Petagtoay Siegen 


defense was stated in a section 

r with the Federal Trade Commission, and was not im 
Congress in actions in the Federal district courts, had led 1 
ose that perhaps there was such a state 


qed 
pose i DY 


Is tO SUD 


in the law that it 


Wis 
ended to be procedural WW th respect to the Federal rade Com) 
on; : 


| 
that the rules of evidence which the district courts might 
xpected to observe, that the 


was tear perhaps that these w 
disregarded by the Federal Trade Commission and, therefor 
OVISION Was pul in. 

Che Supreme Court didn’t seem to think so. 
t conclusion. 

Now, then, they 
Ihe protection 
ead upon meeting 
| exists under 


They came to a differ- 
! ] } 1 

have taken that much away. 
the Lvpe ot price dy Crilt 
Tt a competitor in Lo 


section tk, LO, und 16 1s sufh 


ient to Gy 
to small uSsiIness groups who think that the 
tman Act has been impa red but 1 


qGecision., 


iwement 


Ot swept 


away 
1 ] 
is defense, whic 


d shall be av: 


lL. great ien 


dangerous extension of an unhappy defense. 


Why is it an unhappy defense Phat ist 
sion will bear heavily upon small-bu 


he econd the l 
evasoline retailers. ‘TI 


ness Frou] 
le essence oft th 


] 


raucle da 
ns 4, 15, and 16, as well as under 2 (b), the e 
it one singl individual seller Thay diserimu 
one single individual buyer, even if that 
effectively from a market thousan 


absolute, an Ss 


IS Wace apps 


} ye 
(iis) 
} 

j 
({esS 


oY 


S) 


itor ScHoEPPEL. Mr. Snow, you say that | 
oment? One individual 


eller can do that 
Mr. Snow. Under S. 


it be sued fo) 1) 
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whether or not a right of action remains in the individual who 
injured, 

The facts, Senator, the very facts of the Standard Detroit ca 
are illustrative. One seller, Standard Oil Co. of Indiana, selling 
four jobber retailers, was able to disrupt the entire Detroit market 
gasoline. They sold to these four retailers. 

Now, of course, it’s hard to imagine an oil company, which ha 
such a stake in the good will of the public and, you would think, in it 
dealers and service-station operators as ambassadors of that product 
would want to bankrupt those people, would want to drive them int 
a below-cost bargaining position, would want to force them out « 
business. It’s hard to see where they would want to do that; excepting 

terms of the intricacies of disposing ot surplus products 

When too much gasoline accumulates, one good way to get 1 
if it is to stimulate a price war. During that price war the publ 
buys more gasoline, drives more; gasoline is cheaper. But who pay 
for that cheaper gasoline? It isn’t the oil companies at the wholesali 
level. if they can finance a price Wil by selling to one mdividua 
to one jobber retailer, by subsidizing one dealer all others can be forced 

nto price competition with that dealer and can yield their marg 
vr their 4-cent margin or the 3-cent margin down to | cent or dow 

» nothing, in order to continue to make sales and stay im busines: 
is entire marketing area thus is disrupted. A clean market become: 
a dirty market, and 2,000 retailers in the Detroit area are forced inti 
price competition with four jobbers. As it turned out, two of then 

tually were the avenues, the conduits through which this pri 
discrimination flowed. ‘Two retailers as conduits through which t! 

» discrimination flowed have now a price advantage in —— 
acquisition of 114 cents a gv allon ovet every other retailer in that 


) 


t. ‘They can drop their price 2 cents and the other retail 
Hist follow. The gasoline trade is on wheels. People can keep Hie 
ng. ‘They keep going until they get to the ee at which they wa 
to buy. They don't have to stop at any particular station, 
So that the natural effect of this privilege of price discrimimat 
ipon the ground that one is meeting a competitors lower price 
good faith is to benefit for the purpose of disposing of the surplu 


and that’s one pul pose, 1s to benefit a small number ol large sellers 
i@ horrible, miserable prejudice of a large number of individua 


buvers, 

Who does it benefit? Very few people: a very smell number 
supplying companies in the oil industry. Who does it harm? | 
harms every individual service-station operator. Every individua 
service-station operator out of the P25000 in the country beconi 
Vulnerable to a price war. 

Now, since this Supreme Court decision, as the newspapers reflect 
there have been price wars all across the country: price wars fron 
one end of the country to the other. I don’t say they are a direct re 
sult of the Supreme Court decision, but they are encouraged by it 

The Pp yractices which companies would not have ngaged in hold] 
wnt publicly beforehand, such as subsidizing a falling market, ar 
now gener: ally engaged in, and we have seen an encouragement: we - ve 
seen a program of encouragement of destructive price trends j the 


retail easoline business. 
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Dr. Apams. Mr. Snow, what was the effect of that Detroit discrim 
nation upon the small refiners, the sellers of the off brand a solines 
who were trying to break into that market ¢ Do you have any 

ivhts on that subject / 

Vir. Snow. | have one thought on it. which maybe isn't exactly 

sponse tO your question. 

Of course, in that ease the Supreme Court seems to think that such 
vidence as Was adduced was relevant, and the evidence that was 

lduced there was that these off-brand refiners, these individual 

finers operating in Michigan, are selling in Michigan not subject 
tothe Robinson-Patman Act: presumably, prol ably, in that situation. 
at the product which they offered was—that those projected pro 
pective sellers were compet itors of Standard Qi] ea; for the business 
Red Crown onsoline. It’s hard to follow 

hat when vou realize the way in which 


f these jobbers handlin 


gasoline ts sold: that brand 
preference 18 very important, a tremendously Important factor. an 
hat this brand preference is based not alone upon the publie’s supel 

tion of there henge something mysterious about gasoline but upot 
ery sound chemical factors. You vourself may find that your ea 
opel ites better on one kind of gasoline than another, without regard 
to the octane content or even if the octane is the same. 

Senator Scnorrren.. Mr. Snow, could | interrupt vou there’ We 
took vou a little out of order because the Senator from Illinois was 
delayed. 

Senator Doveras. By all means. [ would appreciate if the witne 
would finish his testimony 

Senator Scnorpren. In other words, is your testimony such that vou 

in interrupt 1 at this pomet ¢ 


Nir. SNOW. | would he very appy to vield, Mr. ( ha rmhin 


or Douglas and return when he is finished. 
Senator DouGLas Phank vou very much, 
Senator Scuorpret. We will appreciate that very much, 


STATEMENT OF HON. PAUL H. DOUGLAS, UNITED STATES SENATOR, 
STATE OF ILLINOIS 


Senator Dowel LS Vin Chia rman, | ippre late the 
pearing before vou 
! 


Will have mimeovraphed Oples OT ny statement reacy in J 


nents, but at the moment T shall have to proceed from typewrit 


* Chairman, on August 3, 1951. the Senate of the United States 
| proceed to vote or S. 719, the pricing practices bill, In my ude 
nt the outcome of that vote will determine whether small business 
the United States will be gobbled up by bio business, or whet 
Wl merchants will be allowed to compete with big business on fa 
Che main issue involved in >. 719 ostensibly centers about 
own as good-faith pricing: that is, whether the bie firms shall 
lowed to make or be given unfair discriminatory price cuts in good 
Ith even though the effect ray be to drive out eve ry small busine 
the COUNTY Acti illy. the renl issue is the Robinson Pati ih) Let 
elt, 
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This act was designed to prevent unfair price discriminations, b 
if good faith is admitted as an absolute defense to any and all charg: 


of price discriminations the act will become, in my judgment, virtual! 


worthless 
This is because the Federal Trade Commission will find it genera! 
impossible to disprove good faith. The big concern which is eith« 
making the concession or receiving the concession can always say th 
he price concession is made in good faith—good faith is presume 
unless it can be disproved. That is the natural tendency in the court 
of oe 
Senator Scnuorrren. Senator Douglas, might I ask, if you do n 
mind ny s leceadade’ in fora  weeangene Wouk | you think, then, that ther 
ought to be some yardstick or standard defined which would cov 
good faith? 
Senator Dovetas. I think it is almost impossible, if you use th 
hrase “good faith,” to lay down a standard. I think it becom: 
virtually a complete defense. You would have to prove actual 
usion in order to disprove good faith. 
\s I understand the development of law, it has been away from in 
has turned away from intent to effect. If a man got 
SHOOTING a revolver at random, we do not ask wheth« 
tention to kill somebody, but would the etfect be dang 
he public 4 
it seems to me a retrogressivt act for us to turn tot 
vas inthe mind of the price cutter or price concessl 
ie effect be substant lally to diminis 
rpose of the Robinson-Patman Act, to preve 
e concessions, the effect of which may be sul 
ompetition, and in that respect it was a 
yvton Act, which made the good faith t 


73 idgment the Federal Trade Commission 
mpossible to disprove “good faith.” for. in order t« 
prove intention. I do not see how the Fede: 
2] pro in ‘ ince that would requ 
hmv ju nent, 1 pa S. 719 as introduce 
Robn man Act good-by and look forwar 
poly control of American business 
distinetty ul derstood that I am not oppe sec 
. I shall not launch into any attack on the evi 
. but I feel very strongly about the need for a balance: 
omy, which includes the small as well as the large, th: 
sk-takers, the new and the old, the integrated and thi 


that all business concerns, with the exception of the reg 
es, which tend to be natural monopolies, should be mad 

te. When competition ceases, as in the case of monopo 
he consumer suffers through higher prices. The prices ar 
ian they would be under competition. That inevitably re 
\okil sy off demand, because ot the higher price, less is ck 

With demand choked of, production is less than it otherw 
‘ith production choked off, employment is limited. And, 
ished below what it otherwise would be. the: 
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need for invested capital, so that the opportunit 
ire less. In this case. we may have an accumulation of savings 
ess of the investment needs of business. which will result 
yzed purchasing power and possibly in depression. Initiative 


les Tor Inve 


led and progress is slowed down. 
my judgement, the competitive system 1s the Amer 

part of the progress which we have made in An 
petition, and a large part of the political freedon 


1 > 1 
been able to enjoy was because economic Monopol 
—ee 


wi » powerful as to control all the jobs which men | 
reason Ww! 
ito bea competitive economic state. Phe big « 
erns col trolled production, 


lacking the sel 


ive, 


iv Germany became a totalitarian stute W 


ill 
1} } 
controlled emplovinel 


K f regulatory features because o 
LION. big business felt t] 1 | 


! 
ie 
i 


t had to control the 


leveloped., sSsimil 


hy of labor felt 1 
rol industry ana social) 


L\ judgement, sahe libs rai 


ed on the n 
titive system. 


ill this about competition because the Robins 
we are trvlhng to save, furthers c¢ ipetition, 
| know that some have s (i wn it ce 


I know that SOLU ' ison 
business from having fo compete with the lar 
that I can show that the Robinson-Patman Act 
ial] concerns from con petitiol laws ag 
he protect corporatio 


14 
iil 


move to st Le tyiat c I 
Patman Act.” Ithinkthat would be more pro 
ke up the question of price discrimination. 
ssues involved in S. 719 are 


l 


» said to be highly con 
told over and over again 


‘ 
een that this matter 
cl, and confusing. We h ive bee Nh told this SO 
part of the « ountry is now belie Ine 1G. 

tally, there is only one issue and I can state 


going to have rules governing competitive riy 
r everybody, or are we going to have rules that at 
f bio business ? 
ther words, are we rolng to have open compet 
ho has a small accumulation of capital and the des 
t his eficiency’ Are we going to have the kind of competition 
h the efficiency of the operation is to be the test by which a 
ucceeds or fails in the commercial 


re, Can entel 


Or, on the 
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we going to have the kind of competition in w 
jigness—those who already are bio—is the test of who 
mnd who fails 
Is question is now up to the committee and to the ¢ ‘ongress 
comme! dd, after your deliberations here, the kind of rule 
ave Ult imately, of course, the question is up to the Cong 
hope vou will present the issue so clearly that the Senate 
fieulty in determining what the answer should be. 
Nel | HOEPPEL. Might | Interrupt you there, please, rena 
iave to establish rules. Now, FOIne back to my que 
Lor Pees that this bill satisfies the majority of 
} 


te on the matter and it 1s passed in some form. | asked a ‘ 
whether it 


thos 


4 
Willie 


wol ile | be possib le to vet some de fini tions or est: ablish 


of conduct tliat might pre vent some of th 
are discussing here now. Might it not be well 
ive | oimted out some alternative suggestions 4 


senntor Dor GLAS. You mean tests of good faith? 
Scuorrpe.. That is right. | 


am wonderme: TI th 
ful ror some ot lis who are very open minded 


something before us that would fo to that 
it alone, and I know that you have given 
his subject. 
that the test, that 
intent inthe mind of the perso! 
cut or who receives the price cot 
ompetition 4 Does it operate to « 
hh: st differentials / Does 
ve buver, to the chain, w! 
Store does not recelve, which 
to the seller caused by the 


Lie 


red 
illv injure 

et for the 

Hnnot he Clie 

although eve 

npelition eel 

rule would 
throughout t! 
The Robinson Pat 
{that it is an atte 
buyers, distributors, 
vf. It does not pre 
degree that the lara 
hi Wing as manv dru 
rrespol dence and so on. But wl 

SAVIN te the seller: “Because Ia 
ties, you must give me a price reductio 
cost caused by mv pur hase.” And it is ob 
le to get price differentials 
SIh) il] buver does not get. 
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follows that the large chain store in turn will be able to retail those 

ods at a lower price than the small competitor. The large chain will 
on the lower price, al nd the consumers will ¢ FO to the chains, and 
it tended to hi: ippen around the coun ity squares 1n the 1920's and the 
ly 1930’s will continue. You will have the county courthouse 
ares completely filled with chain stores, and the independent mer- 

ints will disappear. Then after the competition is driven out, the 
ns can boost their prices up again. 

Dr. Apams. I take it, then, Senator, what you are saying is that 

siness should neither be large nor small, but it should be of the 
mum size for efliciency ¢ 

Senaror Dovuenias. That is correct. It should be that size which is 

tified by efficiency, as measured by unit cost. 

Let us use an andlogy. Suppose you have an adult and a child. 
ie adult is able to strangle the child because of the superior stre a 
he adult at any one time, but if you olive the chile | the same adval 
es as the adult and prohibit the adult from taking an endaie 

itage of the child, the child will become an adult, and quite 
ibhs the supe rior of the man who would have str: angled him. 
Phe large unit which is already in existence has tremendous power 
er the control of small units which have within themselves the 
icity for growth. 
Now. Mr. Chairman, let us begin at the beginning and see why it is 
it price discrimination is an unfair method of doing business. But 
t, what do we mean by “fair and “unfair” ? 
We mean this, and nothing more: The rules of competition are 
erybody has wh equal Op portu 1) ity. The que st1On— and thi S 1s o] 
hat vou raised—the question of who survives and reaps the 
the compet tive truggle depends upol who is the more 


‘| his test of eflicrency is the question ot who } roduces and 


yA 
the lowest cost to the consumer. If the rules of 

ir, they pl 

other hat d,. will { 
‘others / Will Chey place the test of \ oO survives and reaps 
vards of the compet itive strugele upon the question of who isthe 
L§ Will the rules favor those already established | n business. 
ey marke it difficult or 1)} ossible for newcomers to enter nto 

If these are the effects of the rules. then the rules are 


iv no favorites 
he rule - ot aoe rave r some and 


ator Scnorpret. Senator uglas, might I inquire: What ef 
vould that have On) franchise uUSTNeSsS ¢ Say, Some big concern 
p to the point where they say, “We really should franchise this 

eee }) roduet s and exclude everybodys else.” Now. 


ibout that? How far can vou permit it to go? 
itor oe \s. \re vou vroing to require the big produ 
{ } 


De] 


rket ormay he selltoa restricted hum 
HOEPPEL. ‘T ist] 

that 
»> WHOM Vol 
wWMnot requ 


\, By and ( 
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For instance, here is the Robinson-Patman Act. It is on page 
of this compendium that has been issued. It says: 


Nothing contained herein shall prevent persons engaged in selling go 
wares, or merchandise in commerce from selecting their own customers in | 
fide transactions and not in restraint of trade. 

So business firms can select their own customers. 

Senator Scuoerret. I realize that, but just suppose that th 
would grow and grow and grow. 

Senator Doveras. Will, if you want to expand the Robinson-P 
man Act, that might very well be considered, but the proposal | 
is to restrict the Robinson-Patman Act. 

Senator ScnorrreL. | recognize I am going a little far afield. \ 
have a bill up here to consider. We are having hearings on it. A 
vou say: Well, if this change is made in the law, we might just as \ 
kiss the Robinson-Patman Act good-by. If that is the case, then 1 
one particular question might come into focus. 

Senator Doveras. That is right. It is probably true in the a 
mobile industry, for example, that an agency for one of the big t! 
is in itself a monopoly advantage. That is, the exclusive right to 
Fords or General Motors cars or Chrysler cars in a given area 
tremendously valuable privilege and is, in a sense, a sort of monoy. 
because the number of different automobiles is limited. 

Senator Scnorrret. We have the same thing in the soft-di 
field Coca-Cola. 

Senator Doveias. That is quite right. What was it Dr. Johnso: 
said: *Potentialities for riches be yond the wildest dreams of avai 

And one could Say of the Coca-Cola franchise that here is the ) 
tentiality, almost the actuality of riches beyond the dreams 
avarice. 

Why, Les is discriminatory pricing unfair ? 

In the first place, discriminatory selling is a symptom of mono}. 
Thi me re fact that a seller discriminates in prices—and this may 
a by freight absorption—is a sure sign that some monopol) 

ents have cre pt into that industry. 

That is, normally a seller under competition will sell at the s 
terms to all buyers, except where he may be able to Cds his 
by the volume of purchases that any given buyer makes. But, 
mally, in ‘ompetit ion vou have the same terms for all. 

Discrimination in prices does not and cannot happen under | 
competitive conditions. It happens only where a seller has a i 
local monopoly with competition inoperative or where sellers | 
entered into some kind of understanding that they will hold up p: 

a partic ular market. 

"But, of course, the mere fact that price discrimination is a ayin| 
tom of monopoly is not of itself sufficient reason for prohibitin; 
practice. We must look, as I said, at the actual effects of the pra 
Let us consider how it works. not where sellers have an understa! 

{o suppress competition, but where there is a vigorous competitive | 
test between rival sellers. 

The simple arithmetic of the matter is that a big seller, with 1 

istomers, can destroy a small rival who has only a few custor 
s has nothi ng to do with the price which the sellers pay for 
It has nothing to do with their ¢ ficiency. 
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Hlow does the principle work? Let us take the case of retail stores. 
Let us consider the independent with a single store, and the chain with 
e store across the street, but with many other stores in ditferent 
chborhoods. What happens if the chain cuts prices at the one 
re across the street from the independent, and holds up prices at 
its other stores / 
Phe result is that the chain forces prices down at the independent 
re. The independent takes a price reduction on all of its busi 
ness, While the chain takes a price reduction on only a fraction of its 
ness. 
The chain can, of course, push this independent out of business 
Suppose it puts this independent out of business? Then, having 
hed competition there, it can move elsewhere and by taking each 
dependent in turn; eliminate them one by one. As soon as it has 
one independent out of business, it Call, of course, raise prices 1th 
t loeality. 
This kind of discrimination is what is known as “local price cut 
a. It was a technique which the old Standard Oi] trust used 
o destroy its smaller competitors in the petroleum business. Anyone 
o has read Ida ‘Tarbell’s book on the history of the Standard ¢ il Co. 
knows that was the practice of the Standard Oil Co. They would take 
heir independent rivals one by one and with local price cutting put 
em out of business. 
This Trust gained control, before the dissolution suit of 1911, of 
more than 90 percent of all the petroleum-refining business in the 
ntry, and yet the old Standard Oil Co. started out as only one of 
ny refineries. 
[f my memory ts correct, the original Standard Oil Co. was only 
of 30 independent refiners located in the city of Cleveland, Ohio, 
ne when it began. Its principal technique for creating monopoly 
is first to merge with some of its competitors to gain a size advan 
tage over the rest of the competition in the field. After that, it was 
simple matter to destroy the remaining competitors, one by one, 
by local price cutting. By that time it was also in a position to 
demand and receive special discounts on the supplies and services it 
hought. It could demand, and receive, certain unfair discriminations 
freight rates which were not allowed to other refiners. 
ln fact, the Interstate Commerce Commission was started largely 
prevent just this type of freight-rate discrimination. 
lt was found that Standard and its allies were receiving lower 
freight rates than their competitors for identical quantities. Indeed, 
there was evidence that Standard was negotiating agreements to receive 
not only lower rates but to provide that the railroads would pay to 
idard part of the freight which the independents paid to the rail 
roads, the so-called rebates. The Standard people stood to get not 
Ol lower rates themselves but also a eash return on the freight paid 
lelr competitors. 


“~ f 


all came ovt in the testimony before Congressional and State 
mittees in the late seventies and early eighties and it was that 
. plus the discrimination exercised against independent farmers in 
hipping of their grains and livestock, which led to the demand 
ie regulation of railway rates and the first Federal regulatory 
in the country, the Interstate Commerce Commission was created 


st) 
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Now, the original purpose of the Interstate Commerce Commiss 
was to prevent aloeaiietladiaas in freight rates. The regulation 
the general level of rates came later. The purpose of the original 
was to prevent the railroads from discriminating as between shipp 
in the freight rates. A similar rule of competition was not app! 
to manufacturing and distribution fields until Congress passed t 

Clayton Act in 1914. By that time it had been more than am) 
demonstrated that discrimination in these fields was a prime cause 
the growth of monopoly which had been taking place—particula: 
in manufacturing. 

Woodrow Wilson in 1912 campaigned on a platform of busi 
reform; one of the main planks in his campaign was a law agai 
price discrimination. 

Finally, in en. when Congress passed the Clayton Act, Presid 
Wilson thought that Congress had passed a bill which would be ef 
fective in suppressing monopoly practices, as he had promised. Hi 
wrote a letter to Oscar W. Underwood a few days after the Clayt 
bill and the Federal Trade Commission bill were passed. 

With your permission, I should li ike to quote from that letter. Her 

what President Wilson thought the Federal Trade Commission | 

aa the Clayton bill would do, and I quote: 

‘ith similar purpose and in a like temper the Congress has sought, ir 
mmission bill and in the Clayton bill, to make men in a small wa) 
as free to succeed as men in a big way, and to kill monopoly in 

It is our purpose to destroy monopoly and maintain competitio: 
tual instrument of business liberty . 
fortunately, the Clayton bill was not all it seemed. It 
cr] nmick in it called the eood faith defense. 
was that instead of putting men in a small way of | 
equality with those in a big way, it merely continued 
‘Iminations, ; 
ense was the loophole in the Clayton Act w! 
vhen concerns were charged with unfair 
lower rates to big buyers than to sm: all 
that their discriminations were mad 
»>meet competition. 
ineffective law of the old Clayton Act, a new concent 
nt swept the distribution field. Chain stores develo 
the twenties and early thirties. Thousands upon t 
de pel ident retailers and wholesalers were driven oul 
led Congress in 1936 to pass the Robinson-Patman .\ 
ng history which we should not forget. It 
eood-faith clause in the old ¢ ‘layton Act w 
hain stores to drive out independents in the t\ 
ind it was the desire to prevent this m 
l to protect the independent merchants 1 
Act. The Robinson Patman Act red 
» make it a procedural defense under 
inal question of whether a pr vetice 


} 
| 


the ultimate test was to be wheth: 


“E1S compet ition or creates monopoly. 


Y” to move back to w here we started 


uld restore the vood faith defense. 
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already have-—to some extent this inte ‘rpre ‘tation p ylaced upon the 

esent law by the decision which the Supreme Court handed down 

the Standard Oil decision of last Janu: ary. 

Now, I hope I am not unduly caustic in what T have to say. 

When the United States Supreme Court, in the Staley case and 

Cement case, apparently outlawed the basing point system, there 
i ovreatl demand that we should reverse the decisions of the Court 
passing statute law which would make the basing-point system 
|. Then when the cireuit court in Chicago declared that the 
dard ( il system in Detroit ot CLVING untair price disc1 ‘mint it) ions 

big distributors was illegal, there was a very strong movement 

lave us reverse the courts by passing a statute which would permit 
price discriminations. 

Now that the Supreme Court has reversed the decision of the circuit 
court of appeals in the Standard Oil case, there is a great demand 
for a statute which would fasten into the law the decision of the 
Supreme Court and make it impossible for the Supreme Court to 
reverse itself, 

Now, L hope that the Supreme Court will reverse itself, but it can- 
not do so if we pass this bill. In other words, the sponsors of this 

legislation seem to operate on a “heads I win, tails you lose” prin- 

ple. When the decisions of the court are against them, then they 
want to pass a statute which will reverse the court. When the deci 
sions of the court are in their favor, they want a statute which will 
make the decisions of the court ironclad. In other words, they damn 
the courts when the decisions are against them, but then when the deci- 
sions of the courts are in their favor, they want a statute to bolt the 
box down and keep competition permane tly down. 

Senator Moopy. Is it your impression, Senator Douglas, that the 
people who first tried to reverse the courts and now are trying to get 
the decision into the law are actuated by a great love for the small- 
business man 

Senator Doveras. I do not like to go into motives. My whole argu 
ment is that we should not look at motives. We should not look at 

tent. Weshould look at the effects. 

| never believe in impugning anybody’s motives. My question is: 
What would be the effects of their action, and I say the effects of their 

tion will be to permit big chain stores to get price reductions which 
the small stores and small distributors cannot get: that the bie chains 
and big distributors will, therefore, be able to sell to the consumer at 

ver prices and take business away from the small stores and ulti- 
tely crush them out ; that one more bulwark of independent business 

‘tribution will go by the boards; and that the consumer would gain 

ing because once competition is driven out, prices will be boosted 
iwain and business will become more and more concentrated. 

Senator Moony. Do you not think the genesis, the source of this 
ersistence, might be interesting to the public ¢ 

Senator Doveras. Yes; I think it would be, but it may be that as I 
vet older I become more and more like Ferdinand, the bull, and do 

desire personal fights. So I do not want to make any reflection 

the intent of these people. 

| would simply say the effect of this bill will be to destroy the 
inson-Patman Act and to weaken competition and weaken inde 
ndent business. 
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Senator ScHorrreL. Senator Douglas, what you are saying in etl 
is that if this is enacted into law, it freezes the question ‘and does } 
pe rmit even the highest court of our land to question the decision 
way of modifying it in the light of future circumstances that mig 
develop, growing out of some of these ill effects that you are 1 


pointing out ? 

Senator Doveras. That is correct. It closes the door on the p 
sibility that the Supreme Court may reverse itself or different: 
future problems which have not been before it in the past. 

It does something more. Although I do not want to get into t 
basing-point issue too much, I think this bill actually may operate 
repeal the decisions of the courts in the Staley case and in the Cem 
case, because there is a basing-point aspect to this, too. 

Suppose, for instance, United States Steel or Universal At 
Cement lays down the pricing structure based on certain basing poi 
plus freight. Then every other concern can charge in a given localit 


a delive Th price ide ntical to that of the price le ader: and this ean ly 


completely justified because each concern will say it is diseriminat 
in good faith to meet the price of a competitor. You will then ha 
identity of prices established at a given locality. This is a very 
portant point. That is not a true competitive price, and it is 
for a number of reasons. 

If you have competition, you have a price which will tend to be 1 
lowed |} vy the majority of concerns selling, but there will be new « 


cerns coming in or some concerns, because of low- production cost 


that will be starting sinderidliinae’ movements. Some will be sell ng 


above the norm. In other words, competitive prices at a given t 


are not absolute! ile tical. There will be variations based upon etli 


clency, tran sports ition costs, and so on. 

T ce competitive struggle which emerges from these differences \ 
be one in which those who will survive will be the ones with 
costs with low transportation costs, and | lOow- production costs 
the high-cost firms will either have to reduce their costs by iImpro\ 
efficiency or be erushed out. That is the struggle for survival, 
is.on the whole, a pretty good struggle. 

But under this proposed system you will have identity ot price 
given time, and when a change occurs, what happens? The lea 
will change and then everybody else will change. They will 
change together with comple te simultane ity. ; 

Now, I sometimes use this examp le: How do free men cross a s 
and how does a military unit cross a street ¢ 

The traffic light changes and people start straggling across the str 
but they are not in step, so to speak. They move over there vary 
in the r: ate of speed : end ‘so forth. ‘ 

How does a military contingent cross a street? They mov 
precision, all together, completely in step. 

Now, when you find a group of people marching across the str 
in tot Pe then you can assume that there is a directing intellige 


outside of them making them move in precision, because freeni 


who oper: ite simp rly within their own hearts, do not move in t 
Way. 
Then, sometimes if they only move when the price leader k 


off, if A is always the be ilwether and the others follow: if Unit 


y 


States Steel makes a price, fixes a price, and evervbody follows; 
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| iversal Atlas makes a price and everybody follows: or Standard 
il makes a price and everybody follows; then it is a pretty clear 
ndication that the competitors, instead of moving on their own, have 
ieir eyes on the big man, on the big firm; that the ‘y are regimented. 
» | would say if you have complete identity, if the changes take 
we simultaneously, if one firm tends always to be the price leader 
| the others the sheep to follow, it is a pretty clear indication that 
re isan agreement, which may not be on paper, but which is in the 
ds of the men, the effect of which is to eliminate competstion. 
So I would say that if you pass this bill, t will not only solidify the 
ision of the Supreme Court in the Neaniend Oil case, but it may 
ally reverse the decisions of the Court in the Corn Products case, 
e Stale ‘Vv case, and in the Cement case, and that it will bring the 
Ing-point system in by the back door. 
Now, I had not wanted to stress this basing- point system too much, 
this bill goes out even beyond merely making statutory law or the 
y opinion in Stand: ard Oil. 
Tecnee . L would like to ask you a military question. Suppose 
had two opposing armies of the same size and the same equip- 
ent and equally efficient, let us say, and one urmy were allowed to 
ack the other army, say one platoon at a time—not attacking along 
i continuous front, but the whole army could be concentrated against 
e platoon and then another platoon and so on. Which army would 
né 
Senator Dovugias. Naturally the army that could concentrate its 
ce against the isolated conti hvents of its opponent, and that is 
sely the situation that can be presented in the case of price 
riminations, 
Ippose vou have a bie di ba incr -ne te tere gage acre hile 
week or this month we will take John Smith and put him out of 
! » but keep the prices up else whe re. h They will stage a price 
on John Smith, drive him out of business. Next month they 
take Richard Jones and put him out of business. and they will 
balize a large portion of the industry and leave behind them 
the bones or the burial lots of these firms, and then. after they 
i small store out of business, they can raise the prices in that 
litv. In other words, the gains which the consumer will make 
Le purely transitory. 
\pAMS. Senator, may I ask a technical question there? Here 
viso in Ss. 719 which says 
ded, That a seller shall not be deemed to have acted in good faith if he 
or should have known that the lower price or more extensive services 


es Which he met were in fact unlawful 


Now, my question is, Senator: In the absence of flagrant and open 
usion, is there any way in which one company could determine 
ther the prices ch: reed by its competitor were lawful prices 
Senator Doveias. Well, I do not see any, very frankly. 

lake this, for example: Suppose you have big seller A and then 

ere isa big seller B, and you have ¢ ‘hain X and inde pendent Y. Big 
er A can make a concession to chain X which he does not make to 
‘pendent Y because, he will say: I hear that my rival B is also 
King a concession to X and, therefore, I am trying merely in good 
h to meet the prices of my competitor B. He can justify it on an 
red attempt to merely preserve his competitive position when, 
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in reality, it is furnishing X with a lower price which, in turn, 
enable X to punish Y. 

Senator Moopy. Senator, do I understand your position to he t 
the small-business man is now handicapped by the interpretation 
the Supreme Court ¢ 

Senator Doveias. I would say up until the interpretation of 
Supreme Court the small-business man was protected by the Rob 
son-Patman Act, and I think that is evidenced by what has h 
pened to chain stores since 1936, the percentage of retail trade hand 
by the chain stores greatly increased from 1920 to 1936, and I th 
you will find that from 1936 to the present date the percentage 
remained approximately constant. In other words, the independ 
businesses have been ab le Lo hold their own relatively since i!) 
although they had been losing ground prior to 1936, and I think 
large part of this ability of theirs to hold this ground was due to t 
Robinson-Patman Act. I do not think that all of the improvem: 
was due to it, but I think a large part of it was. 

It would seem to me inevitable, if we repeal the Robinson-Patma 
Act—if we permit these price cdiseriminations except where the Fe 
eral Trade Commission can prove bad faith—then the trend wh 
existed from 1920 to 1936 will be resumed. 

Senator Moopy. So, the situation now is, as I understand your 
testimony, not only should Congress not freeze the Supreme Court 
decision into law but it should take affirmative action to change th« 
Supreme Court decision to protect the small-business man ¢ 

Senator DouGias. I quite agree on that. If we are going to pass 
any law, let us pass a law which reaflirms the Robinson-Patman Act 
clearly as it was originally intended, and not as it was interpreted, I 
think wrongly, by the Supreme Court. 

Senator Moopy. Would the passage of S. 719 facilitate or make mor 
difficult the enforcement problems of the antitrust agencies ! 

Senator Doveras. Infinitely more difficult because 1t would turn thi 
whole center of attention away from what are the effects of this pra 
tice to what was in the mind of the person who made or received 1 
price discrimination. 

Now, you can prove a fact: Has it reduced the number of store 
Has it resulted in greater concentration? Has it eliminated indepe1 
ents’? Has there been a concession in price greater than the reductir 
in cost? ‘Those are tangible objective things which can be measur‘ 
and determined and demonstrated. 

But if you go into this question: “Did you do this in good faith ?” 
in my judgment, you will never be able to prove it or seldom. 

Dr. Apams. Mr. Chairman, may I ask a question ¢ 

Senator Douglas, in the interpretation of the Sherman Act by 
Supreme Court, is it not true that the intent standard was used fo1 
long time and that the use of that intent standard made the Sherma 
Act completely ineffective for many years, and that the intent standa 
in the interpretation of the Sherman Act was finally rejected in 19 
in the aluminum decision, and now here we are trying to go back a 
do the same thing to the Robinson-Patman Act by injecting the int: 
standard, which will nullify it? 

Senator Douenas. Yes: I think that is correct. There are vario 
criteria which the courts can use in appraising the illegality of 
practice. 
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[ would say effects and means—that is, the effects of action and the 
“ans used—are the two important ones. 
The question of intent or motive is relatively unimportant, particu 
irly where no criminal sanctions are being ap plied. If you are apply 
g criminal sanctions, then the question of intent may perhaps turn 
. murder into a manslaughter, but intent ought not to enter into the 
iestion of What business practice should or should not be permitted. 
The law presumes that you should know what the probable effects 
would be. 
Senator Moopy. Would you agree, Senator, while the large business 
utributes economic strength to the country, as many large companies 
did during the war when they turned their superior know-how and 
facilities into making weapons, that they therefore should not be abol- 
ied just because they are big; is it not equally true that the economic 
stem—our economic system—cannot operate as a free system unless 
ilso has small business which is protected ¢ 
nator Dor GLAs. That is correct protected not from having tO 
mpete, but from being subject to unfair competitive methods. 
Senator Moopy. And do you not think it is the responsibility of 
Congress to see to it that this adverse court decision, which is adverse 
to small business, should be rectified by law rather than by freezing it 
law ¢ 
Senator Dovetas. I think that is correct. As I say, if I had to 
pport a new statute, it would be to make plain the purpose of t] 
Robinson Patman Act and to reverse the majority decision in the 
oo Oil case. 
Mr. Chairman, I have already testified at too great length. 
sSehatol NMIoopy. a here is ho one th the country who Is more qual 
ito testify. 
Senator Doveras. 1 wish to disavow that qualification. 
\I \\ I ask the privil ve of revising My testimony to in ‘lude cert: 
ons, but to stop my ve rbal presentation at this pont with a sca 
miary ¢ 
hie stl up the rensons whiy | hope the Congress will hol repeal 
Robinson-Patman Act by allowing “good faith” as an absolute 


ind all charges of unfair price discrimination. I am 


I 


» protect small-business men from competition. IT simply 


ous commercial rivals, large and small, to sueceed or fail 
sis of their efliclency, not their financial power 
‘re are natural advar tages In bien CSS. Big concerns Can get 
tal for expansion, for research, and for new machinery. Big 
mes can often be handled Oh a per uhit basis more cheaply than 
ll volumes. IT would not take away these advantages, 
but small business lias inherent advantages, LOO, ‘| he efficiency of 
er-operator management and flexibility are only two of the most 
OUS: hamely, that if that manager is also the owner he puts in a 
1 oreater degree of attention and interest and drive and initiative 
personal care and responsibility than the ere manager who is 
Lihl ied employee, and he is fle xib le. 
Now, that is why I favor what I call a balanced economy, so that the 
on as a whole will get the advantages of all. But. if we allow 


e bigness, because of bigness, to drive out smallness. we will lose 
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efficiency, and we will pay higher prices for the loss of compet 
generally. 

Now, excuse me if I use a political analogy. 

Would it not be ridiculous if contests for political office wer 
be determined by physical size? Can you imagine the biggest 
in the United States being named President simply becausé 
weighed more than anyone else? Or can you imagine political 
tests hei (ry decided on the basis of wealth ? Of course, that is ric 
lous. Men and women compete for office on the basis of how n 
voters they ean get to acce pt their ideas and abilities. Now. IL we 
be the first to admit. after e xperiencing as a poor man the usual fir 
cial prob lems of a political en es that wealth would be so 
advantage. But. thank God, is not the main eriterion. Aj 
hope that we can preserve the ‘Rabinso Patman Act so that. w 
financial bigness is an advantage, it shall not be the sole criterion 
business success. 

Thank you very much. 


Senator Moopy. Senator, before you leave, may | just ask . 
a coup le of questions ¢ 

Do you have any questions, Senator Schoeppel ? 

Senator Scuorrren. No. 

Senator Moopy. Do you see any conflict of principle between th 


Sherman Act and the Robinson-Patman Act as the Robinson-Patma 

Act was interpreted before the Standard Oil decision ¢ 
Senator Doveitas. No; IL do not. The purpose of the Sherman Act 

was to prevent monopolies in restrain of trade. Now, of com 


monopoly is a relative term. The effect of the Sherman Act—insofa: , 
as it is effective—is to break up monopoly after monopoly has alread 
been created. 

The Robinson-Patman Act was an attempt to preserve the co 
petitive system by removing the unfair advantages, which large co 
petitors would otherwise be able to obtain. In other words, the pul f 
pose here is to prevent the creation of monopoly in the first eg we 

Senator Moony. In other words, basically, the objectives of 
two laws were the same / 

Senator Doveras. It is the preservation of the competitive syst: 
insofar as competition is justified by lowest cost. 

Now, vou might argue that the social and _ political Se 
competition are such that, even if were less economical, it mig 
be advantageous for society to ey a on mium to enjoy compet 
We ought to have a diffusion rather than a concentration of 
But we at the moment are not asking for that. All we are akin 
that per be allowed to jus stify itself on the basis of efficie: 
and that the ] 1” fellows should not he allowed to become bigs 
through the sheer advantage of size not justified by cost. 

Senator Moony. Now, Senator, would your ob ection to S. 71 
met if the bill were amended on line 5 on page 2 by inserting a cla 
“unless the effect thereof may be to substantially lessen competition 
Do you think that would he Ip the bill ? 

Senator Doweras. I believe that is the amendment favored 
the Federal Trade Commission. I would say that it would 
very distinct Improvement. 

Senator Moopy. Thank you very much. ,' 

Senator Schoeppel ¢ 
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Senator ScHorprer. Would you favor the repeal of the “good 
th’ defense inthe Robinson Patman Act instead of enact ing s. (19? 

Senator Doveias. Not as a procedural defense, but I certainly 
ld not favor putting it in as an absolute defense. 

Senator Scuorrren. Thank you. 

Senator Dovetas. Thank you very much, 


The complete prepared statement of Senator Douglas is as fol 


STATEMENT OF SENATOR PAUL H. DouGcLas 


Chairman, on August 3, 1951, the Senate of the 
te on S. 719, the pricing-practices bill. The out 
hether small business in the United States w 
whether small merchants will be allowed 
r terms. 


United States will proceed 
come of that vote will dete 
ll be gobbled up by big busi 
to compete with big business 


The main issue involved in S. 719 ostensibly centers about 
that is, whether the big firms shall be allowed to make or be given unfair 
iminatory price cuts in “good faith” even though the effect may be to drive 


every small business in the country. Actually the real issue is the Robinson 
n Act itself. This act is designed 


ito prevent unfair price discriminations ; 
if “good faith” is admitted as an absolute defense to any and all charges 

ice discriminations, the act will become absolutely worthless. 
he Federal Trade Commission will find it generally impossible to disprove 
ood faith.” In order to do so, it would have to prove intention. I do not 
see how the FTC can prove intentions, since that would require mind reading. 
So, if We pass 8S. 719 as introduced, we can just kiss the Robinson-Patman Act 
good-by and look forward to a new era of monopoly control of 


“good faith” pric 


American 

siness., 

However, I want it distinctly understood that I am not opposed to big business 

as such and I shall not launch into any harangue on the evils of bigness. But I 

feel very strongly about the need for a balanced business economy, which includes 
arge and the small, the stable and the risk takers, the new and the old, 
the integrated and the independent. 

\ll business concerns, with the exception of the regulated utilities, should be 
le to compete. When competition ceases, as in the case of monopoly control, 
consumer suffers through high prices; initiative is stifled and progress slowed 

The competitive system is the American system. When properly 
ed, it not only is the most productive system in the world but it 
he system most conducive to a maximum of freedom. 

[ say all this about competition, because the Robinson-Patman Act, which we 
trying to save, furthers competition. There may be some feeling that this 

so, that the act protects small business from having to compete with 
arge firms. I think I can show that the Robinson-Patman Act no more 
cts small concerns from competition than laws against murder and kid 
ng protect corporations against losing a chairman of the board 
of foul play. 

he issues involved in 8S. 719 are said to be highly complicated. We have 
told over and over again that this matter is complicated, confused, and 
sing. We have been told this so many times that a good part of the country 
w believing it. Actually, there is only one issue, and I can state it very 


en 


is also 


as a 


we going to have rules governing competitive rivalry that are fair for 
body, or are we going to have rules that are rigged in favor of big business? 
ther words, are we going to have open competition where anybody who 
small accumulation of capital and the desire can enter and test his 
cy? Are we going to have the kind of competition in which efficiency of 
tion is to be the test by which a business succeeds or fails in the commercial 
tle? Or, on the other hand, are we going to have the kind of competition 
h financial bigness is the test of who survives and who fails? 
question is now up to the committee. For you will recommend, after 
deliberations here, the kind of rules we are to have. Ultimately, of course, 
lestion is up to the Congress, I hope that you will present the issue so 
that the Senate will have no difficulty in determining what the answer 
he 
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WHY PRICE DISCRIMINATION IS UNFAIR 


Now let us begin at the beginning and see why it is that price discrimina 
is an unfair method of doing business. But, first, what do we mean by “fair’ 
“unfair.” We mean this, and nothing more: The rules of competition are 
if everybody has an equal opportunity—if the question of who survives and r% 
the rewards of the competitive struggle depends upon who is the more efficient 
This test of efficiency is the question of who produces and delivers the goods 
the lowest cost to the consumer. If the rules of competition are fair, they 
no favorites. 

On the other hand, will the rules of competition favor some and disf 
others? Will the rules place the test of who survives and reaps the rewa 
of the competitive struggle upon the question of who is the biggest. Will 
rules favor those already established in business and will they make it diffic 
or impossible for neweomers to enter into business? If these are the effect: 
the rules, then the rules are unfair. 

Why, then, is discriminatory pricing unfair? 

In the first place, discriminatory selling is a symptom of monopoly. The n 
fact that a seller discriminates in prices—and this may be done by freight 
sorption—is a sure sign that some monopoly elements have crept into 
industry. 

Discrimination in prices does not and cannot happen under highly compet 
conditions. It happens only where a seller has a large local monopoly \ 
competition inoperative, or where sellers have entered into some kind of un 
standing that they will control prices in a particular market. 

But, of course, the mere fact that price discrimination is a system of mono; 
is not of itself sufficient reason for prohibiting the practice. We must loo! 
the actual effects of the practice. Let us consider how it works, not wher 
sellers have an understanding to suppress competition, but where there is 
vigorous competitive contest between rival sellers. 

The simple arithmetic of the matter is that a big seller, with many custom: 
can destroy a small rival who has only a few customers. This has nothing 
do with the price which the sellers pay for their supplies; and it had nothing 
to do with their efficiency. How does the principle work? It is most ea 
lemonstrated in the case of “markets” which are separated geographic 
Let us take the case of the retail stores, Let us consider the independent 
a single store, and the chain with one store across the stret, but with n 
other stores in the different neighborhoods. What happens if the chain 
prices at one store across the street from the independent, and holds up pr 
at all its other stores? The result is that the chain forces prices down 
ndependent store. What is the result? The independent takes a price r 

ot its business, while the chain takes a price reduction on on 
its total business, As a matter of fact, the chain can take 
in the one store, making up those losses by profits from its other st: 
It can do this until the independent is driven out of business. Then it can 
its prices up again. 

This kind of discrimination is what is known as “local price cutting.” It 
a practice which the old Standard Oil Trust used to destroy smaller competi 
and gain & monopoly in the petroleum business. This Trust gained cont: 
more than 90 percent of all the petroleum refining business of this country 
my memory is correct, the original Standard Oil Co, started out as only one of 
located in the city of Cleveland, Ohio. Its principal 


nique for creating monopoly was first to merge with some of its compet 


independent refiners 


and thus gain a size advantage over the other competitors. After that, it | 
a simple matter to destroy the remaining competitors one by one, by loca! 

cutting. But by that time it was also in a position to demand and receive sy) 

discounts on the supplies and services it bought. It could demand and rect 

certain unfair discriminations in freight rates which were not allowed to o 

refiners, This is the other form of price discrimination—price concession. 


It was this very practical demonstration of how monopoly can be created 
price discrimination that lead Congress to pass the old Clayton Act in 1 
When the power of this unfair technique was revealed during the course of 
law suit which culminated with the dissolution of the old Standard Oil T 
in 1911, the impact upon public thinking was terrific. Woodrow Wilson 
paigned on a program of business reform in the elections of 1912, and one of 
main planks of his campaign was a law against price discrimination. 

Finally, in 1914, when the Congress passed the Clayton Act, President Wi! 
thought that Congress has passed a bill which would be effective in suppres 
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nopoly practices as he had promised, He wrote a letter to Oscar W. Underwood 
few days after the Clayton bill and the Federal Trade Commission bill were 
sed. I should like to quote from that letter. Here is what President Wilson 
ought the FTC bill and the Clayton bill would do: 
With similar purpose and in a like temper the Congress has sought, in the 
le Commission bill and in the Clayton bill, to make men in a small way of 


ness as free to succeed as men in a big way, and t I 


to kill monopoly in the 
It is our purpose to destroy monopoly and maintain competition 
ly effectual instrument of business liberty Woodrow Wil 


r of October 17, 1914, the Public Papers of Woodrow Wilson, vol. III, 
ISO). 


unfortunately, the Clayton bill was not all it seeme It had 
ek in it called the good-faith defense. The result? Instead of 
a small way of business on an equality with those 
ued its same old discriminations Instead of 
fertilized monopoly Concentration of 
, a concentration which had alu l 
previous dec: went on almost unchecked lor, whet 
r price discriminations, the big concerns would insist that 
good faith of meet competition And then we witnessed a 
movement in a new fie n the field of distribution, And 
h of the chain stores an corresponding destruction 
ids of independent ta and wholesalers during 
ties which led Cor ' ass the Robinson-Pat in 
itterly ridiculou O 3 hat the company : 
e the burden of proving “good faith.” No matter how t 
cused Comes nto court u rr * presumption ol 
lace upon the accused the burden of proving Certa 
ified into statute, but nothing more. The only facts 
the accused to prove are these: (1) That the lower 
existed, or (2) that a competitor made a lower o 
to Cony »a reasonable person to belie 
‘a lower price a lower offer. Then fin: 
to prove that liscriminatory price did 
rv or what he | d to be the price of a ¢ 


len upon the accused. If he has any evil intent or 


behind his discrimination, the burden of proving such bi: 
verniment 
e are now back where we started. The good-faith “gimmick” is halfway back 
he law, having been put there by the Supreme Court il ; 
handed down last January. And now we have this b 
the way back in again 


irpose 


upon 


What I have said about the advantages of local price cutting to bi; lers is 
all markets, where the markets are separable. The markets may be 

ible by geographic barriers or they may be separable only by the fact 
good will and customer relations are already established nh any case the 
ntages are to the big sellers and the disadvantages are to the small sellers 
sa point which the Supreme Court overlooked in the recent Standard Oil 


on 
‘quite plain that both the majority and minority in that decision was led 
ieve that discriminations in price are wholesome for competition among 

Both the majority and the minority adopted the argument of Standard 
ounsel—in lieu of elementary economic reasoning and several 


al 


decades of 
experience to the contrary. The Court understood, of course, that 


inations result in unequality among buyers. It understood this propo 
we all understand: That where discriminations are practiced, small buyers 
ged high prices, while big buyers get low prices. 


when it came to the effects upon sellers, the Court thought it 


Saw a con 
the law. It thought it saw a law going in opposite directions at once 
thought it saw a “theory” of the Robinson-Patman Act which was in 
with the theory of the Sherman Act. 

minds of the courts are greatly receptive, in any event, to an 


or 


adve) 


concerning man-made interferences with the “competitive” pri 
) 


lmost invariably find a loose-—-and probably misapplied—I 


he minds of the Justices whenever they are confronted with a 
mmpetition. Acc i 


having grea ind creative forces, The trong a 


irding to this frame of mind, competition is 
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devouring the weak—the unfit are continuously being weeded out, and the “fitt 
survive. This process, it is thought, not only provides consumers with low p: 
on a current basis, but it spurs the inventiveness of economic man on to 

discoveries and increased efficiency. It is no wonder, then, that the Court | 

with impatience upon a meddlesome statute which, as they understan: 
attempts to restrain these wholesome processes of nature. 

Yet in other cases the courts have recognized that competition is no 1 
process of nature. It is natural and human for businessmen to compete 
it is also natural and human for businessmen to create a monopoly control 
their economic destiny. Competition cannot be preserved without fair : 
of competition: and these must be rules which are backed up by the fore 
aw. 

What the court has not yet learned is that it is the “theory” of the Robi: 
Patman Act which insists upon a competitive struggle which constantly we 
out the unfit. The court has not learned, moreover, that this theory is dir: 
at lower prices, on a current basis, than are possible under the restraining « 
of discriminations. Where the Robinson-Patman “theory” and the neo-Da 
theory part company is not, as the neo-Darwinists charge, that the Robi 
Patman Act seeks to protect competitors—tit or unfit—from all injury, part 
larly if they are small competitors. On the contrary, the legislators who drat 
the Robinson-Patman bill merely sought to detine the criterion of fitness an 
write it into a rule of law. Obviously, mere financial size was not to be 
criterion which would determine the outcome of the competitive struggl 

legislative history could be clear on any point, the legislative history of 

inson-Patman Act is certainly clear on that point. 
recognized that discrimination in price is a means by which 
vy small sellers, Price discrimination, direct or indirect, 
to the advantage of the large seller and to the disadvantas 
This is true whether or not the sellers intend any i: 
to one another. Moreover, the Robinson-Patman theory also recognizes 
where discriminations are made, the pervasive results are discriminatio! 
large buyers with competitive disadvantages to small buvers. 
iuination works to the double disadvantage of small business un 
in their capacity as buyers, and second, in their capacity as sellers. Hy 
pable conelusion that superior financial size is not an econon 


desirable criterion of fitness 


What standard, then, should be adopted as a criterion of fitness in the 
petitive struggle? What standard will be compatible with the Nation’s her 


of freedom of economic opportunity and, concomitantly, with the Nation’s 
t ic) ‘xpressed in the Sherman Act The Robinson-Patman “th 

which has been developed by more than 100 years of p! 

n thought. This is a criterion of efficiency. The comp 

process, according to the premise of past economic thought, was to weed ou 
marginal produce! The marginal producer in this concept is the rel 

ineflicient or high-cost seller—not necessarily the small seller. 

Reasoning from this standard, therefore, the Robinson-Patman theory 
to put, insofar as possible, the competitive struggle on the basis of efficien 

if small sellers can produce a given commodity at a lower unit 


ul of large seller 


g s, then this is the population to survive the ¢ 
T+ 
A 


t is to survive for the reason that the individual seller is t 
e for expressing his efficiency in lower prices and taking bu 
1 efiicient—an incentive which is not to be erushed -n 
wish to direct discriminations at the relatis 
particular locality, or in his particular arena 
acceptance, 
rcan perform a unit of work as efficiently as 
to have equal access to the raw materials a 
to be done—that is, equality insofar as eq 


rle 


t 


- Where there are dif 

the large buyer and small buys 
be reflected in the price to the small buye1 

attempt the competitive struggle in any 

re by entrepreneural initiative and less rest 
‘ginning can be made only with a large accumula 
number and quality of those business units whicl 


to be determined by inventiveness and effi 
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This “theory” has not been perfectly expressed in the Robinson-Patman Act, 
course, the act falls far short of its objectives in several respects. For 
unple, the act does not prevent, and no legislative solution has been offered 


hich would prevent, conglomerate sellers such as department stores from dis 


iinating in price among their various products with a destructive impact 
on sellers of a single product. Because the act falls short of its objectives 
not, however, sufficient reason for abandoning either the act or its objectives 
Now let me sum up the reasons why I hope that Congress will not repeal the 
binson-Patman Act by making good faith an absolute defense to any and all 
e discriminations. I am not trying to protect small-business men from 
petition. IL simply want the various commercial rivals, large and small, to 
ceed or fail on the basis of their efficiency, not their financial power. 
(here are natural advantages in bigness. Big concerns can get capital for 
pansion, for research, and for new machinery Big volumes can often be 
dled on a per unit basis more cheaply than small volumes. I would not take 
iv these advantages. 
But small business has inherent advantages, too. The efficiency of owner! 
erator Management and flexibility are only two of the most obvious. 
That is why I favor a balanced economy——so that the Nation as a whole will 
the advantages of all. But if we allow mere bigness to drive out smallness, 
will lose efficiency And we will pay higher prices for the loss of competi 
generally 
Wouldn't it be ridiculous if contests for political office were to be determined 
ihvsical size Can you imagine the biggest man in the United States being 
ed president simply because he weighed more than anyone else? Or can 
imagine political contests being decided cn the basis of wealth Of course 
diculous. Men and women compete for office on the basis of how man 
they can get to accept their ideas and abilities. Now I would he th 
to admit, after experiencing the usnal financial problems of a_ political 
aign, the wealth would be some advantage. But thank God it 1 lot the 
on. And I hope that we can preserve the Robinson-Patman A 
financial bigness is an advantage, it shall not be the 


SUCCESS 


interview July 1G 


‘ript follows: ) 


Wi! 


NCER. Now this your last broadeast in this series, Senator 
ippose vou have given a considerable amount of time to decidil 


ss What have vou decided on 


LAS. As it turns out, the decision was easy In my previous bro: 


iad not gotten into the problems faced by small, independent bi 
somewhat narrow to those who are not small-business 

The way in which ine le! n , worl 
important ne miy to these businessm: theme 


1 the prices hich they vt { the Government 
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DoucLias. The basing-point 
results in any 


system is a formula for price fixing. Its 
Ww 


buyer being confronted with identical prices in a given tow 
h no chance to shop around. Of course, price fixing, with all firms chargi 
exactly the same price to any buyer, is no different than if the product invol 
were to be produced by only 
ANNOUNCER. But you Say 
DouGLAS. It 


ANNOUNCER. 


one company with a complete monopoly. 
this bill also repeals the Robinson-Patman Act 
most certainlly does. 

You said that the Robinson-Patman Act was important to sn 
men, Senator Douglas. Does it protect them from having to com) 
business ? 

s. No; it does not The 
tition It protects no 


nall retailer from unfair 


Robinson-Patman Act is an encouragem: 
one from having t 


to compete sult it does ] 
attacks by the chain stores. Also, it ] 
small retailer from having his big comeptitor get much lower pr 


oods which he buys from manufacturers and distributors 


VceR. Llow does this 


AS The R pbinson 


example tl 


Lic 


work out, Senator 
Patman Act outlaws 
issumption that you are 
Down the street 
chain rore cut 


Doulas’? 

unfair price 
a small retailer 
a block or so is a 
prices below cost in 


discriminatic 
a druggist 

large chain store. ‘1 
your area in order to dh 
ain store could do this because, while they we 
your particular area, they could make i 
other areas, where ' 


instance 
t 


business The el 


up those losses in the 
competition. AS 
e driven out. 


there 


sn't so much 


vou couldn't stay in business. You'd | 


a sn 
A big fish we 


little 
‘ice discrimination may drive some of the small retail 
ousumer? Wouldn't he get lower prices 


lower prices would be only temporary. Becai 
been driven out, the bi; 


ig store would boost pri 
ian they were in the first place. 

think Senator 

} 


Douglas, that 


but also consumers 


not only small-busin 
But let me add at this point that there are re 
The type I have just described, where 


ndependent out of business 


discriminatior s the price concession 
{ manufacturer of catsup will sell to both 
ow suppose the A. & P. chain, for 
make your price to us 15 percent lower than your p 
| ir business else where,” The catsup n 
! | a g share of his business, would 
Now, how long could the independent stay 
ieir merchandise 


Ippose, because it 


me 2 


indey 


1 
example, says 


grant sue 
in business if he had 


than the chain store had to pay‘ 
makes such large purchases, the « 

ll more cheaply to the chain than it could to the indep. 
uldn’t that be all right 


The Robinson-Patman Act would permit this. That is, the cats 
ould sell to the chain at lower prices if the amount of the p 
int he made equaled 


‘ ‘ 


his cost savings through the large quantit 


would prevent is a supplic 
1 cheaper price forced on them by the threat ot 


e Robinson-Patman Act 


previous point. The Robinson-Patman Act 


competing with the 
y » giants. 

all they want so long as if 
atory price 


does 
giants. It only 


is gene 


cutting aimed at driv 


CONnCeSSI0! s, the 


increased 


] 
vet lo 
Re 


efficiency of larger purch 


urchasing power t 


chains can 


o bludgeon suppliers 
justified by cost at the 
n Act would 
all-business men 


cessions not EXIM 
nson-Patm: merely stop tl 
and ultimately consul 
2% States which have 
OoOniy 
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DouGLas. Yes; that’s right. 
\NNoOUNCER. You say the Robinson-Patman Act, though, “would” stop t 
tics. Shouldn't you say the Robinson-Patman Act “does” stop them? 
;OUGLAS. Now we're getting to the meat of the coconut. Last January, the 
eme Court decided that any price discrimination, regardless of how many 
je it drove out of business, is perfectly legal so long as it is ma le hn “good 
The effect of that decision was to repeal the Robinson-Vatman 
bill upon which the Senate will vote on August 8 would confirm 
on and write it into statutory law That bill, which incidentally is Sena 
), would aiso legalize freight absorption even when it is used to carry out 
point systen 


UNCER. Well, now you have raised two questions in my mind, 


ke to know what you mean by “good faith,” Senator Douglas 
is. The real meaning of good faith, in this case, is simple 
is ho intent to drive people out of business So, under th 
eme Court decision and also under the terins of Senate bill 
ind other huge concerns can make discriminatory price 
to give them price concessions, These practices may 
every small retailer in the country and they will be per 
Government ca ! > that ie big businesses intended 
st impossible 
Inind re rel pi! > that : pers 
In the second piace, 
aimed at effects 
example, a man walked down 
lave intended to kill anyone 
to stop such a man from endang 
pplied the doctrine of good | 
would be unable to 
that the man infe 
n could not stop 
ve that he inten 


rood fi 


on August 
>, we can sa 
the heyday of monopol) tration of economic 
ow and grow, The avera me will be unable to 
mselt The green lawns of the nericans’ business econol 
by the weeds of monopol\ 
’ } 


I suppose I'm sounding 


I ike a] tician making a stump speech 


ery strongly about th We ust save the Robinson-Patman Act because, 


fact, it is necessary t rotect small business against unfair pi 


ns which their big rivals are e to get We must see 


lier makes concessions they are given to all, unless some concessior 
] 


stified by differences in cost f we don't do this, the chain stores are going 
the independent merchants out of business. The Robinson-Patman Act 
d this trend that was going between 1920 and 1935, and preserved the 
ndependents in business on fair terms. WV 
unfair tactics. 
‘ouNcER. Thank you, Senator Doug 
iffecting small businesses and 


st heard the 


nator Paul H 


itor SCHOEPPEL. 


] 19 


series of 15 bi 
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to make some arrangements for President Truman’s attendanc 

Detroit’s birthday celebration, so I was not here. I am glad 

I will have a chance to hear part of your testimony at this time 
Now, if you will proceed. 


STATEMENT OF WILLIAM D. SNOW, SECRETARY AND COUNSEL, 
NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., DETROI7 


MICH.—Resumed 


Mr. Snow. Mr. Chairman and Senators, I am here on behalf of 
National Congress of Petroleum Retailers, because it’s the consider 
judgment of the affiliates of that organization and the thinking of 
independent service-station operators who comprise it, that the « 
tinuance of restrictions and restraints upon price discrimination 
the fullest possible form is a condition upon which our survival, t] 
survival, the small-business men, depends, and without the conti 
tion of these restrictions upon price discriminations, that their 
vival as small-business men is jeopardized. 

So far as the broad general issue of reconciling the Sherman .\ 
Clayton Act, and the Robinson-Patman Act, the price-diseriminat 
section of the Robinson-Patman Act with the antimonopoly | 
visions of the Sherman Act and the antimonopoly provision 
the Clayton Act are concerned, service-station operators have 
both sides ot his proble Mh and are as deeply interested as any Ol! 
group in the protection which the Sherman Act and Clayton Act 
to What was soucht to be preserved as the free struggle for ecole 
life. But the Robinson-Patman Act, in outlawing economic mut 

nd in following the language of the Clayton Act in outlawing « 
nomic murder, is one of the instrumentalities of the free strugelk 
eCCONOTLIC life. and Is indispensable to the survival ot service stu 
operators In an economy in which the commodities which they 
ire purchased from a small number of integrated refiners, in \ 
hi about Si) percent of all the cases in the COUNTY the very local 
n which they handle these products are owned by the same supp! 
and in which their markets are vulnerable to price discrimina 
attack. 
Senator Moopy. I: It your position, Mr. snow, that ae TD 
valize economl murder. 
Nir. SNOW. A price War Is econonile murder for a Service 
ile pri 
‘O1ln which the other buvei 


operator ; if the supply Ing company can drop its wholes: 
one buver by the amount of the maa 
simply inflicts economic murder upon all those other buyers. 
It may do that for : imber of reasons. One is to buy up t 
ndependent location - I price of the morteace. Anothe: 
ve a lot of Fasoine thi surplus: let the consumers buy 
' the independent retailer, not hy 

etailers, but by lowering it o1 
b that loss. 

’ levy that, while passin; 
as Many people as possible should have 
other words, we think it is the theory of 

ly distributed productive private property ‘an 


ate commercial property is in the public interest, as well as 


interest of the people who have that property. 
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The 225,000 service-station operators don’t have a very large 
take in that widely-distributed, private, productive and commercial 
roperty, but they would like to keep the stake that they have. They 
vould like to be enabled to play the game, not just be figures on a 
essboard who are moved around by viants, 
Now, the Supreme Court, and apparently the Senate Judiciary 
Committee which approved this bill without very much of a hearing, 
f any, felt that it was very unfair to these economic giants to de ‘prive 
em of the opportunity of meeting the lower price of a competitor 
good faith; that a great hardship was being hapened’ upon Stand- 
| Oil Co. of Indiana in the Detroit case in not permitting Standard 
Oil Co. to meet the price of an unknown Michigan refiner in selling to 
four paar rs who could thus break the Detroit market and throw 
ousands of service-station operators into bankruptcy. And any 
vice-station operator who has lived through the hardships, living 
the back of a station, in a price-war era, knows that that is not a 
tement of economic fiction, but that it is a living. day to day, cease 
erinding conflict of interests brought about by price discrimi 
ion in favor of a single buver in order to break and wreck a market. 
Senator Moopy. Mr. Snow, did the price discrimination in Detroit 
enefit the consumer by lowering the price of gasoline / 
Mr. Snow. Yes: it benefited the consumers. Of course, there 
ways some question whether the consumers benefit from lower prices 
| hey vet less service, The consumers depend u on service stations 
rhe vy de pe nd upon serv ice-station operators to re : der certain services 


onnection with the maintenance of motors and in connection 


en shatienaind ot highway travel, The consumers Te mporaril 
ower price. 
senator Moopy. What would be the effect on the Consiuner 
term economic murder were perpetrated on independent ga 
ONS ¢ 
\ir. Snow. The ultimate effect, Senator, as 1s per fee tly obvior 
it the consumer pavs more and more. We think it is in the public 
erest that economic murder should not be inflicted upon the ind 
inl small-business men, even though the consumer might mome 
ly benefit from a lower price. He might benefit in his pocket fron 
r price. He will pay baci k that lower price many tin 
en the compe titive inde ‘pendent businessmen have been elimi 
ator Moopy. So the point you are trying to make with reg 


consumer is that, while he mav benefit temporarily, in the long 


position would be worsened as well as the small-business m 
hat correct ¢ 
r, Snow. That is exactly correc 
erdent: thy V. not on ly do we thin! hi the CONSUME r’s 
omically worse in the long run, i 
ise the prices he has to pay 
osition 2s a humau being, as at 

one avenue after anothe 

dependent businessman, 

ft the cartelized tvpe of government 
vy, the Supreme ¢ ‘ourt was impressed by 

f Indiana which couldn't sell this parti 


r price in order to meet the lower price 
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refiner, presently unidentified, however, in order to meet the lov 
price of this Michigan refiner. Standard was going to suffer a gr 
hardship. It was going to be foreclosed out of selling to that one 
two or four jobbers because of this situation. 

I think that charity and sympathy isa little bit overdone. Actual 
the major oil companies are able to take care of themselves. 

If a rigid law against price discrimination is in fact a limitat 
upon competition, as is agreed, then I think we ought to analyze a lit 
bit what competition is and also what the other basic rights are. 'T! 
charge is often made, that a rigid lmitation, restriction upon pi 
discrimination is actually a limitaton upon competition. 

Now, of course, there is an exception. Price discrimination becat 
of quantity and quality differentials is permissible, and that is a pr 
discrimination based upon cost, based upon efliciency, based uy 
operat Ing records, 

Senator Moopy. Wa S the price discrimination in the Detroit Ci 
based on saving’s 

Mr. Snow. No; the price discrimination in the Detroit case w 
bas ed 1 Ippon what should | e plainly called coercion. It is based upe 
force. It eet ees ‘That is the kind of pl rice diseriminat 
with which we Cannot live, 

Now, if it is true that a restriction upon price discrimination d 
limit com peti ition .atter all, there are some forms of competition whi 
destroy competition. I guess it is a commonplace in other fields ot 
law that there is liberty which destroys hberty. That is why 
liberty of Communists is somewhat restricted. There is the kind 
free speech which destroys 3 all free speech. And there is probably 
kind of free thinking which destroys all thinking, and there also is 
kind of competition whieh 1. if it does qualify to be called competitio 
at all, destroys all ompetit ion ee leaves only the giants. 

Senator Moopy. The basis of our system 1 is libe ‘Tty, not license. 

Mr. Snow. Yes. I wonder if the Supreme Court really thought t! 
these “trusticated” giants were going to be “busticated” by the litt 
individual retailers in Michigan if the ‘y were not permitted to lows 
the price of gasoline to create a price war in the Detroit area? 

Do the people who favor S. 719 really think that the giants of | 
dustry, who will be the only people who would benefit from S. 71 
need that help and protection or the privilege of lowering that pi 
in order to ruin a m: narket ! ¢ Who will benefit? Do they really belies 
that these oii nts a e about to be ruined by inde spe nde nt smi ill busin { 
competition f It seems highly improbab le. 

The effect of S. 719 goes be ‘yond the Su upreme Court decision: gov 
beyond it because it makes it a substantive defense. The Supret 
Court took the procedural defense in section 2 (b) and made it 
substant ive defense before the Kederal Trade Commolssion, The S. 1 
takes that same procedural defense and makes it a substantive defe1 
not only under section 2 (b), but under sections 4. 15. and 16 of 
Clayton Act, ich are the sections that deal with actions for trip 
damages, injunctive relief by the district attorney in the dist 


courts. 


We had section 2 (b) whi c] ll we thou; oht was procedural before { 
Federal Trade Commission. The Supreme Court decided the ¢: 
and said that is substantive before the Federal Trade Commission. 
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719 says it is substantive up and down the line. It is substantive in 
he district court on injunctive relief and triple damage action. 

[t seems the only intent of section 2 (b) could be procedural before 
the Federal Trade Commission, since it wasn’t made substantive before 
any other body than the Federal Trade Commission. Could the intent 
of Congress conceivably have been to enact one substantive defense be- 
fore the Federal Trade Commission for a particular type of compl: Lint, 

nd to have left that type of defense out to a similar complaint in 
; Fede ral district court ? 

The effect of S. 719, if f adopted, will be to benefit a small number 
of large suppliers in the oil industry, who really don’t need the help of 
Congress in order to survive. It will be to pre judice ~~ damage and 
to cee the survival of a very large number of independent re- 

ilers, 

Now, the plain economic fact of life in the petroleum business is 
hat there is ceaseless, day-to-day, grinding struggle between the 225,- 

0 men who are trying to run service stations and the handful of 

portant sup plying companies which supply them with those prod- 

tht The service station operators are trying to make a living. They 

trying to maintain their independence. They are trying to avoid 

dominance. They are being bossed around by company salesmen 

and at the same time, under S. 719, they can be undercut in a price war 

nd run out of business, in a price war which is created by the com- 
pany’s own price discrimination in favor of one subservient retailer. 

Senator Moopy. Mr. Snow, the four buyers who were favored by 
Standard’s discrimination are pretty substantial buyers, are they not? 

Mr. Snow. They are substantial buyers, but the record in the case 
lid not attempt to show, and it could not be shown—the Supreme 
Court said that—that the price differentials given them could not be 

istained on the basis of the cost savings because of the amount that 
they purchased. 

Senator Moopy. Do they not have certain terminal and distribu- 
tion facilities which would have enabled them to handle the gasoline 
ore efficiently ? 

Mr. Swow. Well, they had terminal facilities larger than some serv- 
stations. Every individual service station has the same terminal 
cilities. Actually, most service stations now are being built with 
derground storage tanks, at least five or six thousand gallons. 
Senator Moopy. The point IT had in mind was: might not Stand- 
ls discrimination in favor of these buyers have been for the purpose 
foreclosing the Detroit market for the buyers who were located 
irer to Detroit ? 

Mr. Snow. It may have been. I am unable to say whether that is 
or not. Michigan at that time was working toward a below-cost 
ling law. 


+ 


Part of the scheme of dominance of the service station operators by 
the big companies is to run them into a price war ever so often, or else 
oo margins so low by company-operated stations. 
In Ohio one company operates 400 key stations itself, at which all 
e evidence we can accumulate indicates the ‘vy lose money in the retail- 
ng function, but it is worth losing money in those 400 key retail 
tations to maintain their position as the market leader, to fix the 
retail price, to grind the last ounce of energy out of the service station 
perators. Every day people walk into those service stations in the 
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morning and they come out poorer in energy, poorer in the very si 
stance of life itself. It’s been ground out of them, 12 hours a 
13 hoursaday. The companies get longer use out of their real est 
and lnprove ments and facilities. They vet longer use out of it if 
margin is low. ‘The dealer has to stay there longer. He has to w 
harder. It’s like getting more turns out of a machine. 

But top rroceed with the effect. The effect of S. 719, then, is to a 
a few companies in a scheme of domination. It’s to assist them 
commit, Where necessary, economic murder. If dealers become | 
inde pendent, they can recover their stations. If they buy sonie 
tions, they can recover them cheaply. 

The whole problem here of eood faith is especially frighten 
where apphed to the retail petroleum industry. 

People in the Department of Justice and the Federal Trade Co 
mission can tell you that 10 years ago, and perhaps more recent 
prior to the formation of a strong national and local association 
service-station operators, the Department of Justice and the Fede: 
Trade Commission were taking an interest in a collusive or an 0) 
pressive or dominant policy of an oil company. The first people th 
talk to say: “Well, this oil company isn’t doing anything. It’s wi 
derful. It’s treating the dealer just swell. That would be soni 
dealers, some of their own dealers. We handle the company’s pro: 
ucts. We think it’s dandy.” 

It’s the old situation of the spy trial and the spy being shot as 
counterspy while praising Stalin and begging forgiveness of 
Soviet. The confession and the praising of the dictator went 
down to about 10 years ago and if they were frightened at the thoug 
that a so-called good-faith clause, something you had to read som 
body’s mind to get at, comes to their defense, because there will a 
ways be some faker with that fake lower price, even if dealers « 
be persuaded to come in and testify that domination by a supplying 
company isn’t domination as they have been, then other suppliers « 
be persuaded to join them. And in each area there is a market mak: 
and with the exception of one case, Rigid Steel Conduit case, thi 
doesn't seem to be any support at all, any case for the idea that 
price leader who is automatically leader is a monopolist. Appa 
ently, the theory is that the automatic following is done just beca 
the followers are so wised up and the guy who does the leading 
such a wise guy that it’s smart to follow him. But how much mo 
dangerous is the market leader, the price-leade rship type of mon 
oly when the price leader has a means of enforcing his control 1 
lever of price discrimination against a recalcitrant buyer or re 
citrant competitor / 

Summarizing, we think that S. 719 goes a great deal further t 
the Supreme Court decision and we would like to see the Supre: 
Court decision remain and we think that in some other case the S 
preme Court might get back to looking at 2 (b) as a procedural 
tion on complaints before the Federal Trade Commission. We 
disappointed and very much injured that the Supreme Court 
tended its thinking on 2 (b) to think it was a substantive defe 
We think that it is inconsistent that it should be a substantive defe 
before the Federal Trade Commission when it isn’t before the « 
trict court, but we particularly oppose extending this mistake 
a national policy and removing any restraint which may exist in 
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son-Patman Act upon price discrimination to meet the 

e of a competitor in good faith. 

Phe service tation operators will suffer. ‘| hey will suffer because 
of the conditions upon which their survival has been dependent 
dependent businessmen, rigid, effective protection against price 

ination, will be removed. Protection against price discrimina 
which only works part of the time is no good. Protection against 

dist rimination which can be voided in a saatinides nstance 
rovs the benefits which occur in the intermediate periods. 

Wi particularly urge not only that S. 719 not be adopted, but what 
hink was the intent of Congress in the Robinson-Patman Act 1; 

whereas evidence of good faith ma \ be valuable that there should 
nremitting, effective protection against price discrimination which 
used upon coercive cutting of prices, whether or not a pretense 

i. lower price of a competitor exists. We don’t think the Standard 

Oil Co. will suffer any hardship. If it could really afford to cut its 
ce to one dealer, it could afford to cut its price to all dealers and 

the dealers compete on the basis of efficiency rather than on the 
of a squeeze-out margin. 

We appreciate the opportunity of stating our views to your com- 
mittee. 

Sen: itor Moopy. Do I understand your position to be that the Stand 
ird Oil decision has not taken away your private rights, but S. 719 
would take your priv: ate rights away ¢ 

Mr. Snow. Yes, sir; that’s right. That’s rather a novel position. 
It seems strange. I will say it was argued and filed in brief in the 
Supreme Court as amicus curiae when the matter was heard, and we 
irgued that position there, that the defense presented in section 2 (b) 

uild only apply to proceedings before the Federal Trade Commission, 
| how confused of Congress, then, to present a substantive defense 

to the same complaint before the Federal Trade Commission and not 
make it available to that complaint in the district court ; hence, reductio 
dabsurdum. It must be that the defense presented was procedural. 

Of course, the Supreme Court says it is not procedural. They say 
b) is substantive. 

Vhere are enough dicta in this Supreme Court case that they would 
that 2 (b) is also substantive as far as sections 4, 15, and 16 are 
erned, but they didn’t decide that case, and every case upon which 

relied was Federal Trade Commission versus somebody. The 

Supreme Court could find no instance of the selling at a lower price 
meet a competitor's lower price in good faith being a = 
ense in any action for triple damages or for injunction, either by 

district attorney or by the aggrieved petitioner. There is no such 

That’s all. Their seven or eight citations are all Federal Trade 
mmission cases. 

nud now I suppose Standard Ke is more afraid of the Federal 

ide Commission than it is of me, but I can still sue them for triple 

ives. We have that much left out of it, if the law st: LVS as it - 

mee To continue this line of questioning pursued ‘earlier by 

Moody, from the point of view of the independent ee 

on aa ator, would you say it is desirable that there is a large 

ber of oil companies supplying them with the product ? In othe: 

, do you feel greater protection if there is an industry where 
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there is substantial competition on the refining level than if you 
just a handful of companies or maybe one company supplying 4 
particular area ¢ 

Mr. Snow. Yes; we would feel greater protection, but, of cou 
we can’t change the economic factor about how much it costs to b 
a refinery. Now, the refinery is the bottleneck in this thing. 

I didn’t mean to suggest, either, that the adversity of inte 
between the refining companies and the retailers is necessarily bad 
evil or wicked, or that the refining ¢ anaes are wicked because t 
are our adversaries. That adversity of interest arises, it’s part 
the give and take of an efficient conan system, but we want it t 
part of the give and take of an efficient economic system where 
adversity is based on efliciency and the competition is based on 
ciency, not where a deadly weapon'exists in this free struggle for 
The power of price discrimination is the power to destroy. I 
power of price discrimination is the power to eliminate any retaile 
at all. All the wholesaler has to do is to drop his wholesale price 
one buyer 4 cents, and he creates a price war in a 4-cent margin wl 
the dealers are working for no margin and for nothing. That’ 
he has to do. 

Dr. Anams. The point I was trying to make, Mr. Snow, is that yo 
inde :pende nt gasoline operator in the Detroit area is protected aga 
any exploitation, any possible exploitation, sh: i we say, by Standa 
of Indiana as long as the independent refiner in Michigan is th: 
to compete, either as a competitor or potential an titor. 

Mr. Snow. I agree with that. 

Dr. Apams. And under this decision it would be possible for Sta 
ard of Indiana to drive prices so low as to eliminate the inde pendent 
Michigan refiner, and once that is done you can see quite clearly t! 
the price of gasoline to the independents and perhaps even to 
large buyers in the Detroit market would go up. 

Senator Moony. And also to the consumers. 

Mr. Snow. That is absolutely true. However, I do think the pol 
of the m: 1jors— and I think the ‘Vv have one policy, probab ly, if the \ 
right down to it—has always been to ane these fringe indeper 
refiners to exist. They know that the ‘y can create a different prod 
Gasoline is not like cement. Gasoline is a complex thing, and 
ean’t get 2 gallons of gas that have the same hydrocarbon-at: 
molecule formations in it, and neither specific gravity nor the oct 
count nor anything else will account for performance, so that 
gasoline it’s possible to create a brand preference. Now, a bi 
preference over what? If I’m going to be a big man, there have to 
some small men. Therefore, there has always been a willingness 
the part of the major refineries to allow the fringe operations 
enables the majors to get the higher price; it enables them to ex 
control of the market: it enables them to prove that they are « 
petitive. It’s a generally happy situation for them to have 
independents on the periphery. 

Senator Moopy. Mr. Snow, thank you very much, sir. Your t 
mony has been very interesting and helpful. 

Mr. Snow. Thank you. 

Senator Moopy. Is Mr. Foor here? 

Mr. Forr. Yes, sir 
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STATEMENT OF MEL FOER, REPRESENTING THE AMERICAN 
VETERANS COMMITTEE 


senatol Moopy. Mr. oer, would you state your name and tl 

ranization you hatontan, | ‘ase ¢ 

Mr. Forr. Mr. Chairman and gentlemen. my name is Mel Foer. J] 
e been Ris to speak for the American Veterans Committee. 
sO speak for myself, and you would probably like LO know what 
ifliliations are. 


t 


lished before World War rr. actually dates its progress since I 
released from military service. I started it from seratch. It 
consists of three stores lo ated, one here, one in West Virginia 
| one in Hagerstown, Md. 
senator Moop as Mr. Foer, L see you have quite an extensive state- 
t here. Would you like to put that in the record and then ek 
exte maper uneously, or would you like to read the statement ¢ 
Mr -Forr. I understand you would like to get away a little bit early 
| 1 would be happy to place the statement in the record and prob- 
i. go back to the summary of it, which I can state in a few 
moments. 
The statement referred to is as follows:) 


lown a retail jewelry business. This isa firm which, though it was 


STATPMENT OF Mer Fork, REPRESENTING THE AMERICAN VETERANS COMMITTEE 


Mr. Chairman and members of the committee, my name is Mel Foer. I have 
been delegated to speak for the American Veterans Committee. I also speak for 
myself, and I would like you to know what my affiliations are. I am the pro- 


prietor of a retail jewelry business. This is a firm which, though established 
re World War II, actually dates its progress since I was released from mili 
tary service. I started this business from scratch. It now consists of three re 
tail stores located in the District of Columbia and in the nearby States of 
West Virginia and Maryland. I am also treasurer of the Greater Washington 
Jewelers Association, 
On behalf of the American Veterans Committee I wish to thank the Senate 
Small Business Committee for the opportunity to express our views. 
During World War II, a surprisingly large proportion of servicemen hoped 
stablish their own businesses when they came out of the service. The idea 
ing your own boss, of not having to work for somebody else, of attaining 
nomic security through independent action, had a strong appeal to men in 
service. Accompanying this feeling, however, there was also a full recogni- 
hat success as a small-business man required extremely hard work—long 
and low income for a good number of years until you were established. 
1 would say that this sacrifice, which was pretty well understood and ap- 
iated, was considered to be well worth the gain of becoming a freeman, 
mically as well as politically. 
own personal impressions on this question appear to be pretty well in 
vith the findings of a comprehensive survey made by the Department of the 
On January 15, 1945, the Information and Education Division Head- 
ters, Army Service Forces, issued Report No, 15-130, which presented the re- 
of a survey of the postwar intentions of the men in the military service. In 
Survey it was found that more than 700,000 servicemen had definite plans 
nter or establish businesses of their own Of this number, about 550,000 
ted to start new businesses, while 150,000 intended to go back into enter 
which they had owned before the war. In addition, there were another 
00 men who had tentative plans for businesses of their own, making a total 
00,000 with definite or tentative plans. 
top of this there was another 4 percent, or 400,000, with vague plans for 
ness, aS well as another 20 percent, or 2,000,000 more, who were interested 
ing a business but had no plans for achieving this objective 
in all, the survey found that of the 10,000,000 men then in the armed 
, over one-third, or 3,500,000 hoped to have a business of their ow1 
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Incidentally, the Army report added this significant comment: “Men in 
Army a longer time are somewhat more apt to plan businesses of their own { 
are men with a shorter period of service.” In other words, the longer the px. 
of time under regimented conditions, the greater the desire to be one’s own | 

I do not know whether the Department of Defense has conducted or is p 
ning to conduct a similar study with respect to the aspirations of service 
now engaged in the Korean conflict. If such a study were conducted, I be 
that its results would probably parallel rather closely the findings of the 
vey made in World War II. 

As we all know, the desire to have one’s own business and actually havir 
are two entirely different matters. An extremely wide gap exists between 
wish and its fulfillment. There are many reasons why servicemen who stro: 
intended to own their own shop are today working for someone else. Som 
the reasons are personal, some stem from the abnormal economic condit 
which have prevailed since World War II, and some are long-term deficie: 
or gaps in our economic system. 

In regard to the first, many servicemen were simply not equipped in the 
of imagination, determination, and hard-headed business sense which are e 
tial for survival in our modern competitive world. No one would think 
being a carpenter or electrician without learning the tools and know-how otf 
trade. Yet there were undoubtedly many servicemen who felt that no parti 
knowledge or ability is required to establish and operate one’s own business 
the basis of my own personal experience, I can say quite positively that 
veteran who wants to go into the jewelry business had better learn somethin; 
the ins and outs of the trade before he rents any store space, buys any merc] 
dise, or hangs out his sign. I should imagine that the same would be tru 
other fields as well. Unless a veteran acquires a certain basic experienc 
the trade of his choice, his chances of failure are excellent 

In addition to these personal considerations, maby World War II veter: 
have not achieved their ambition because of the rather abnormal condit 
which have existed during most of the postwar period. These conditions h 
of course, been greatly aggravated since the outbreak of the Korean situat 

Thus to the veteran who is or hopes to become a small retailer the existe! 
of eredit control constitutes a very serious handicap. I am in no way atten 
ing to pass judgment on the question of the necessity of credit controls 
nflationary period. I am merely pointing out that credit controls, regar 
of their other effects, unquestionably handicap the small retailer. The 
quirement of a large down payment and relatively large monthly install 
necessarily mean that a substantial proportion of the buying public are effect 
foreclosed from the market. Obviously, the large, well-established comp: 
in a better position to weather the period of these controls than is the s 
firm which has its money tied up in inventory that it can’t move. 

In addition to the problem of credit controls, there is the further hand 
of corporate taxes. There is, I believe, general agreement that corporate t 
tend to fall with greater force upon small than on large firms for the very s 
reason that small firms are seldom in a position to pass such taxes on t 
consumer in the form of higher prices. It is only the large firm which is 
position to control the market that can, in effect, transfer the tax oblig 
rom its own treasury to the consumers’ pocketbook. 

Then, too, there is the problem of obtaining supplies. This problem is pe 
most serious to those veterans who wish to establish their own manufactu 
or processing plants. It would appear from the press that existing small | 
are encountering serious difficulties in obtaining raw materials. If this is 
for plants which are already in existence, the problem is obviously much gre 
or the firm just going into business. Certain regulations of the defense 
cies appear to require the existence of a base period for an alloeation « 
terials. In other words, if you were not in business at such and such a 
you do not have a base period, and therefore you cannot get an allocati: 
materials. This is the death knell to the new entrant. 

Among the war-induced problems there could be added many' other difficu 
which impede the entrance of the veteran into the ranks of independent 
businessmen, such as the difficulty of securing manpower or the onerous 

of record keeping for the defense agencies. I honestly believe that the def 
agencies, in establishing their regulations, should give a little more attent 
the way in which their restrictions will affect the smnall man—veterat 
vilian—who wishes to go into business on his own 
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furning now to the long-range problems, that is, the problems which exist 
‘normal’ as well as in defense times, I would like to mention, first, the problem 
equity capital. I recall reading several years ago a newspaper account of a 
vey of the availability of equity capital for small firms, made, I believe, by 
Investment Bankers of America As I remember, this study, which was 
pared by the investment bankers themselves, concluded that there was no 
vestment machinery in this country to make equity capital available in amounts 
ess than $100,000. Obviously, this finding accords with common experience. 
veteran who wishes to go into business for himself obviously has no way of 
ing securities to raise the necessary capital. This means, in effect, that he 
ist rely very largely for his outside financing on bank loans—if he can get 
n. But if he does secure a loan from a bank it will usually turn out to be 
a short-term loan which must be spent for working capital purposes, that 
or buying supplies and meeting the payroll. Short-term loans by their very 
iracter do not lend themselves to capital expansion and improvement. More- 
er, the veteran who is able to get a bank loan will generally have to pay a 
h higher interest rate than his well-established competitor. 
Of perhaps equal importance is the problem of unfair competitive practices. 
\nd of these perhaps the most important is that of the so-called deals or con- 
sions Which the large competitor can get on his supplies but which are 
generally denied to the newly established veteran. Take two stores right across 
he street from each other. One store is an established firm and the other a 
y opened store of a veteran. Suppose that they are equal in service, display, 
lity of merchandise, and general efficiency of management. But suppose that 
e established store is able to get its merchandise at a wholesale price, say, 10 
or 20 percent below the price at which the merchandise is sold to the veteran. 
In any Competitive field such a discrimination against the veteran will inevitably 
ean that his days as a small-business man are numbered. These price con- 
essions give to the established firm a margin which enables it to sell at prices 
the veteran simply cannot meet, no matter how long he works or what 
ifices he makes. Or, if the established store chooses to sell its goods at the 
e price as the veteran's store, the discrimination which the established store 
eives provides it with’ a cushion which enables it to engage in greater 
ertising and sales activity or to tide it over any depression period which 
occur, 
We in the AVC believe in a society in which everybody has a chance and 
lividuals are rewarded in proportion to their initiative and effort. We believe 
iside from their injurious effects upon the small business, these special 
s and concessions, or “discriminations,” as they are more formally termed, 
undesirable since they are in conflict with our general objectives. Our 
ent society depends, in our belief, in the maintenance of Competition. But 
petition will be maintained only if there are rules of fair play to preserve it 
Certainly it would be competition—of a sort—if a competitor arrived during 
ght and set fire to mv stores. But we have laws against that kind of com 
on. Certainly also it would be competition of a sort if a big competitor 
»had the money to do so, hired a gang of thugs to come into my stores and 
r mny gooods into the streets. Surely this kind of competition would result 
Ine consumers getting a bargain in the goods I sell. The passersby who 
pened along at the time my goods were being scattered could get them for 
ng. They could pick them up gratis. But the fact that consumers may 
temporary bargain while a competitor is being destroyed by this method 
't considered sufficient reason to allow that kind of competition. That 
iat T mean when I say that we must have rules to preserve competition. 
rules must include some retraints on this practice of favoritism through 
al deals and concessions. In the absence of such restraints, the large firm 
prosper and the small firm will suffer. On the basis of my own experience, 


uld say that when these deals or concessions are made, it is generally the 
firms which get them. In fact, I would say that the larger the firm, the 
he concessions it gets. 


Ss my feeling that commercial suecess which is based upon obtaining 
ed treatment has nothing to do with constructive initiative or effort It 
othing to do with efficiency. It is in conflict with the principles in which the 
firmly believes, of fair play and equal treatment to all. 
nce Tam a businessman and not a lawyer, I am not in a position to discuss 
egal technicalities of S. 719. As T understand it, however, the bill would 
ken the act which is supposed to restrain or limit special deals and conces 
*, the Robinson-Patman Act It would weaken that act by making 


cood 
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a complete defense against charges of price discrimination. This me 

price discriminations, ho matter what injury they cause to competi 

would be permissible unless the Government could prove that they were 

made in good faith; in other words, unless the Government could prove that 
were made in bad faith 

ils and concessions that I know anything about do not fall ne 

ss of good faith or bad faith. They are made to get | 

businessman, | simply cannot see how any Government ag 


be able to read good faith or bad faith into something whi 


L Inatter of faith, but a matter of business. 
I 


he Government cannot read bad faith into the discriminat 


appear to be legal under this bill With my limited knowled 


this would seem to mean that most of the special deals and concess 


ore, if 


have been describing would be legalized 


Che legalization of these discriminations would in my opinion, be very ha 
ful to small firms, especially to new firms. You get concessions only after 
have been in business for a while and have attained a position in the tra 
The small new firm seldom if ever gets concessions. This means simply t) 
the veteran trying to go into business for himself will not get concessions | 
irger, established rival will. I can think of nothing more disrupt 
to their hopes and aspirations than the almost certain knowledge that in going 
into business they will have to pay a high price for their merchandise, while t! 
established competitors will pay a low price. 

Mr. Chairman and members of the committee, I would like to ask whether an) 
of you would wish to go into business on that basis? 

If the veteran has to face this problem, in addition to the other problems 
which I have already mentioned—the problems of credit controls, corporat 
taxes, supply shortages, equity Capital, and so on—it may well prove to be t 
straw that breaks the camel’s back. What then will happen to the dreams of 
the 3,500,000 veterans of World War II who hoped to have their own s1 
businesses ? 

Because 8, 719, in letting down the bars against favortism, is in conflict with the 
American principles of fair play, and because it would work hardship on smal 
business, particularly the veterans and others who are trying to go into business 
on their own, we of the American Veterans’ Committee strongly oppose this p! 
posed measure. 

I wish to thank you for this opportunity you have given me of appearing before 
your committee. 


that his 1: 


Mr. Forr. I think that, generally speaking, this covers two or thre 
pon ts, 

No. 1. The desire of most veterans or most men in service to own thi 
own businesses. An Army survey shows that that was a fact, and | 
think that today the same situation exists. 

However, there are many, many difficulties that stand in the way 
the average small man who wants to go into business for himse 
many of them: Government-subsidized business, such as post exchang 
and ships service stores, large stores, large chains, which have 
money to build good stores and equip them well; record keeping; a1 
number of things, including financial problems; the problem of gett 
credit, which is difficult, especially on a capital investment basis; 1 
problem of obtaining supplies, whereby the small-business man goi 
into business has no base period; manpower. ‘The small-business n 
can't advertise, can’t offer the same propositions to men that he wat 
to hire that the large company can. All of those things make 
difficult for a veteran to establish a store, perhaps, but in additi 
the OnuUS ot facing purchasing power, of not being able to secure 
same discounts on merchandise that larger stores and larger chains 
get merely by reason of the fact that they are big buyers, is an ext! 
impediment in the way of their establishing a business and making 


success of it. 





t 


! 
t 
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Of course, I am not a lawyer, so it is a little dificult for me to go 
to detail. 
Senator Moopy. I might say you are doing very well at the moment. 
We hear a great deal of dise ussion ot the fact, which I believe and 
im sure you belie ve, th: at you cannot have a free system in America 
thout the small-business man, and cert: vind there is no small-busi 
ss man Congress should be more alert to protect than the small- 
siness man who has fought for his country. So I esr — state 
ent here has been very e loque nt. although stated ve ry ld] 
Mr. Forr. It is true, vou have stated the point te yourse If: a 
all-business man just can’t get up and leave his store and come to 
earing and explain all these things. He hasn’t got the time. He’s 
y trying to make a living. Big business finds it pretty easy to 
tablish a cor ps of lawyers an | attorneys and a staff for research and 
me in and make a good case out of it. 
| think this whole thing | oils down to whether we can have a couple 
stores across the street from each other, as the statement says 
e store is an established firm and the other a newly opened s store ot 
eteran. Suppose that thev are equal in service, displa vy, quality of 
erchandise, and general efficiency of management, But sup pose that 
e established store is able to get its merchandise at a wholesale price, 


say 10 or 20 percent below the —— at which the merchandise is sold 


the veteran. I have pe rsonal k cnowled ve of that beine done. 


In any competitive he ld SUC h a al scrimination aga 
inevitably mean that his days as a small-business 
|. These price concessions give to the established fi 


veteral 


] 


‘h enables it to sell at prices that the veteran simply cunno 
matter how long he works or what sacrifices he makes. Or, 


iblished store chooses to sel] ts goods at the same 


teran’s store, the discrimination which the established 
rovides it with a cushion which enables it to engage 11 
ho and sales aAecly It or to tide it over any depression 
occur. 
We in the AVC believe in a society in which everybody 
ndividuals are rewarded in proportion to thei 
We belie. . that, aside from their InjvUrIO 
1] business. these special deals and Cconces 
"as they are more forn lly termed, 
conflict with our venera il objectives 
In our hehef, on the ma tenance 
tion will be maintained only if there 
( ~— 
ertal ly, it would be competiti on of 
he the nicht and set fire to mv stores 
id « f competition, Certan ly also, it would be compet 
} big competitor who had the money to do | 
to come into my stores and scatter mv goods 


his kind of compelitrol would result 1} oO! 


me 
bargain in the voods [ sell. The passers 
the time mv voods were be Ing S attered 
They could pick them up gratis. 
he fact that consumers mar vet a 
titor 1s being destroyed hy this method 


ason to allow that kind ot omMpetit 
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when I say that we must have rules to preserve competition, T’! 
rules must a some restraints on this practice of favorit 
through special deals and concessions. In the absence of such 
straints, the oe firm will prosper and the small firm will suffer 

On the basis of my own experience, I would say that when t 
deals or concessions are made it is generally the large firms which 
them. In fact, I would say that the larger the firm, the mor 
pure hases, the more the concessions I it gets, 

It is my feeling that commercial success which is based upon obt 
ine favored treatment has nothing to do with constructive initiat 
or effort. It has nothing to do with efficiency. It is in conflict \ 
the principles in which the AVC firmly believes, of fair play 
equal treatment to all. 

Since I am a businessman and not a lawyer, I am not in a posit 
to discuss the legal technicalities of S, 719. As I understand the | 
it would weaken the act which is supposed to restrain or limit spe 
deals and concessions, the Robinson-Patman Act. It would wea 
that act by making good faith a complete defense against charge: 
price discrimination. This means that price discriminations, 
matter what injury they cause to competition, would be permissi! 
unless the Government could prove that they were not made in gi 
faith: in other words, unless the Government could prove that thy 


were made in bad faith. 

Now, the deals and concessions that I know anything about do 1 
fall neatly into the categories of good faith or bad faith. The y 
made to get business. As a businessman, I simply cannot see |i 
anv Government agency is going to be able to read ‘ood faith or ba 


faith into something which is simply not a matter of faith but 
matter of business, 

Therefore, if the Government cannot read bad faith into the d 
criminations, they would appear to be legal under this bill, and t 
would seem to mean that most of the special deals and concessions t 
I have talked about would be legalized. 

The legalization of these discriminations would, in my opinion, 
very harmful to small firms, and especially to new firms. You 
concessions only after you have been in business for a while and | 
attained a position in the trade. The small new firm seldom, if e\ 
gets concessions. This means simply that the veteran trying to 
into business for himself will not get concessions but that his larg 
established rival will. I can think of nothing more disruptive to tl 
hopes and aspirations than the almost certain knowledge that in go 
into business they will have to pay a high price for their merchand 
while their established competitors will pay a low price. 

Mr. Chairman, I would like to ask whether any of you would 
to go into business on that basis? : : 

Senator Moopy. I think you might better address that questi« 
the spon sors of this bill. 

Mr. For r. I suspect that they are not much interested, 

If the veteran has to face this problem, in addition to the ot 
problems which I have already mention-——the problems of credit 
os corporate taxes, supply shortages, gre capital, and so or 
it may well prove to be the final straw that breaks the camel’s ba 
aad then you have to ask what will happen to the dreams of 
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00,000 veterans of World War II who hoped to have their own 
ill businesses ¢ 

Because S. 719, in letting down the bars against 
flict with the American principles of fair play, and because it 
ild work hardship on small business, particular ly the veterans and 
who are trying to go into business on their own, we of the 


favoritism, is in 


ers 
erican Veterans (‘committee strongly Oppose this proposed measure, 


| wish to thank you for this opportunity you have given me of ap 


ing before your committee. 
Senator Moopy. Thank you very much, Mr. Foer. 1 


o1ven us some ver eood testimony here, and I ai 


tee 18 going to consider it and I hope the Senate will, : 
is concludes the hearings for today. The committee 

OUTT. 

\\ hereupon, at 12 noon, the committee adjourned. ) 
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MONDAY, JULY 23, 1951 


UNrrep STATES SENATE, 
SUBCOMMITTEE ON Prick DiscRIMINATIONS 
\ND THE BasinG-Pornr SyYsTeM OF THI 


SELECT COMMITTEE ON SMALL BUSINESS. 
Washington, mC. 


he subcommittee met, pursuant to adjournment, at 10 a. m., In 
om 457, Senate Office Building, Senator Hunt (chairman) presiding. 
Present: Senator Hunt. 

\lso present ; Laurance Henderson and Dr. Adams. 

Senator Hunr. The subcommittee will come to order. 

Our first witness will be Mr. W. D. Johnson, Order of Railway 


Conductors, Washington, D. ¢ 


STATEMENT OF W. D. JOHNSON, ORDER OF RAILWAY CONDUCTORS, 
WASHINGTON, D. C. 


Mi JOHNSON, My hame is W. 1). Johnson, vice pr ssident ana ha 


il legislative ern of the Order of Railway Conductors. 


side in Washington, D. C., and maintain an office at 10 Independ 
Avenue. The he: piven of the Order of Railw: ay ¢ onductors 
cated in Cedar Rapids, lowa. Tam authorized as a representative 

» Order of Railway Cone wa tors to appear r betore your committee 
pport of S. 719, bee: ause » believe it pe ti a seller in one part 
he country, or in one ea to sell his goods in another market, 
lose by or ina distant part of the country, In competition with 
sellers. The bill, of course, limits the permissive conduct of the 
to meeting his competitors price, and then only when conmipet! 
requires him to do so and he makes the reduction in good faith to 
the competitor's lower price, We clo hot see how anyone who 
eves In the competitive system can object to this bill. 

Chis bill is based upon the democratic philosophy of equal justice 
all and special privileges for none. lt gives every seller an equal 
t to compete in any market. It removes a trade barrier which 
ld vive special privileges to some sellers | \ denying distant com 
tors the 1 taht vo Some in their te rritory. 

It was my privilege for many years to be ; 

vith the late Harry W. Fraser, a I have no reluctance in 
¢ was one of the outstanding figures in the railway labor move 
t until his untimely death in May 1950.) Mr. Fraser was president 
ie Order of Railway Conductors and chairman of the Ra lway 


closely associated and 


te 
Lod 
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Labor Executives Association. On behalf of the railroad employ 
Mr. Fraser was very active in supporting legislation during | 
Eightieth and Eighty-first Congresses to sustain the right of s 
to absorb transportation charges in order to compete in dist 
markets. 

During the Eightieth Congress, Mr. Fraser told a Senate comm 
of the need for competitive freight absorption when he said: 


As far back as I can remember, even to Guffey’s Reader days, we i 
United States have pursued one aim: To keep these United States united 
phasis has always been upon the word “united” since the Colonies became 
Nation under the Constitution. We have tried to build a coordinated econ 
We have tried to spread opportunity across the continent and from the Cana 
border to the Gulf and to the border of Mexico. We have tried to rer 
united. Why now, by theoretical dictum, should we sectionalize our nat 
economy and thus create sectional economic advantages on the one hand 
sectional economic defeat on the other. 

* * s * * . * 

I think I know, too, the important part played by the railroads in making theses 
United States truly united. I have lived in the West for many years. I am 
acquainted with the setting there, of the great open spaces, widely separated 
population centers, and seattered population. Yet, for size and from every « 
standpoint, we have achieved the best unified nation and fought in its defe 
during the two great wars 

* * . * x + * 

I hold that, regardless of any abstract mathematical theory, we can hoy 
continue our progress only if we preserve the standards under which we | 
built our production and distribution machinery. Basic unity in our social 
economic life stems from forces far deeper than mathematical caleulat 
of vague and uncertain ultimate import (hearings on S. Res. 241, 80th ¢ 
2d sess., pp. 1208-1209). 


— the Eighty-first Congress we supported legislation in 
duced by Senator O'M: thoney, of Wyoming, to insure the right 
sellers to engage in competitive freight absorption. Printed hearit i 
on that bill contain a letter from Mr. Fraser to Congressman Wa 
which I personally had the privilege of delivering to Mr. Walt 
In that letter Mr. Fraser said: 

I wish to assure you that I am deeply concerned regarding this very impor 
matter. On behalf of more than 1,000,000 railroad workers and their fan 
I respectfully urge that the Congress take favorable action on S. 1008, and | 
the Rules Committee of the House to act favorably on a request for aim 
the pending bill at the earliest possible date 

There has been only one change in this entire situation sin 
took the position indicated above during the Eightieth and Eig 
first Congresses. The need for establishing without uncertainty 
legality of competitive freight absorption remains unchanged. 
were naturally disap pointed with the President’s veto of S. | 
when = found the language of S. 1008 so uncertain and confi 
that it Vas necessary for him to veto the bill. We point out, howe 
that his veto messave expressly ap prove “| the purposes ot the bill 
found fault only with the language used ad a confusing legisla 
history. Since that time the Supreme C ourt has handed dow) 
decision in the Standard Oil ease (340 U.S. 231) construing n 
of the language important to this nse This bill fortunat 
adopts the language and phrases used by the Supreme Court 1) 
Standard Oilecase. T a refore, lengthy litigation will not be nec 
to construe this bill or to determine its meaning, for its drafts 
had the advantage a. asc Cour decision to follow. 
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Pherefore, the only change in this situation, to that which existed 
prior Congresses, is that now you have a Supreme Court decision 
.go by. We find from the minority committee report in the Senate 
it the objection to the bill is bas ed upon the very fact that it does 
closely follow not only the decision of the Supreme Court in the 
tandard Oil case, but what the Court said in reaching that decision. 
The need for se ‘llers to be able to compete in all markets to absorb 
insportation charges is greater today than it has been. Today we 
faced with higher and higher costs of living. Permitting more 
ompetitors to compete in more markets may well help in sharpening 
npetition and thereby reducing the cost t of living in these perilous 
es. Furthermore, the need that settlers may ship their goods to 
y market where they may honestly and fairly compete in good faith 
not only necessary to a competitive economy, but also for the sta 
lity and welfare of the more than 1.500.000 r: ailroad employees and 
heir families whose livelihoods depend upon the railroad industry. 
We respectfully urge this committee to render a favorable report 
S. 719 and hope for its prompt enactment into law. 
Phat concludes my statement, Mr. Chairman, and I thank you. 
Senator Hunr. Mr. Johnson, is it your position that without writ 
ng the Supreme Court decision into an understandable law, this mis 
nderstanding, or lack of clear statements by the Supreme Court, will 
mtinue to befuddle and confuse the situation / 
Mr. Jonnson. I don’t think so, Mr. Chairman. 
Senator Hunt. I don’t think you quite understand my question 
This opinion of the Supre me C ourt Was either a 5-4 or 4-3, I have 
orgotten which. 
Previously, I think, the Supreme Court had equally divided one 
her time. 
Apparently Congress had never et n able to write a bill that the 
ipreme Court, the Congress itse If, « ‘anybody else could understand. 
Now, since the Standard Oil decision and this bill that is before us, 
eems to me it will clarify the situation and there will be no ques 
about anyone underst: anding the meaning of what the President 
d in his veto message. What the Supreme Court said in the 
ndard Oil case is clearly set forth in this bill that we have under 
ussion, 
Do you feel that the passage of this bill that we are now discussing 
| clarify the situation so that there can be no further misundet 
nding about the meaning of the law ? 
Mr. Jomnson. In my judgment, it will. 
Senator Hunt. One of our advisers has asked this question: What 
rect interest does the Order of Railway Conductors have in the 
passage of S. 719? 
| believe you answer that question in the next to the last paragraph 
page 3 of vour statement. Do vou have any other comment to 
ce with reference to that / 


Mr. Jonnson. I think, as you say, the statement made on page 
ny statement answers that. 

Naturally, we are deeply concerned as railroad employees, because 
future depends absolutely upon the transportation of the various 
modities from one part of the country to the other. 
he railroads have but two things to sell: Passenger transporta 
and freight transportation. 
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Senator Hunt. You are familiar, of course, with the diseriminat 
that has always been in force and effect in the South and the W: 
in freight rates. That has a detracting influence on the developm« 
of the West and the South. 

If they are not allowed some type of arrangement whereby 
can meet competition from the East where they have the low Pre leh 
rates, we will continue to impede development of the West. 

Is there any question about that statement / 

Mr. Jonson. I think you are definitely right in that, Senato 

Senator Hunr. Thank you, Mr. Johnson. 


STATEMENT OF HAROLD FLEMING, ANTRIM, N. H. 


Senator Hunt. Mr. Harold Fleming will be the next witness. 

Mr. Fueminc. Mr. Chairman, I have a prepared statement her 
nit, unfortunately, I have no other copies. If I may, | would like 

ead it and then turn it in to the committee. 

Senator Hunt. Can you tell be how long your statement is? 

Mr. Fireminc. About 15 minutes. 

Senator Hunr. Proceed. 

Mr. Fiemine. Tam Harold Fleming, a free-lance financial and bu 
ness writer, living in New York City in the wintertime and in Antr 

tay in the summer and fall. For the past 15 years I have had 
average of three articles a week, under my byline, in the business pag 
of ie Christian Science Monitor, and during this time I have als: 
been a contributor to other publications, both here and abroad, ( 
business sw ec a Tam author of a book appearing this summer unde 
the impri Prentice-Hall, Inc., dealing with recent judicial 1 
nterpretations oe the antitrust laws. and entitled “Ten Thousa: 
Commandments. ” 

[ favor this bill, for the fe llowing reasons. 

|. It would, on balance, be beneficial to small- and medium-s 

Inesses as against the biggest firms. 

It would free American business, both large and small, fro: 
reat deal of confusion which has been imposed upon it by the theo 
if the lawvers of the Federal Trade Commission, supported by cit 
sions of the Supreme Court. 

3. It would either work for lower prices or act as an anti-inflati 
ary brake on higher prices, by repermitting wider and harder co 
petition, primarily between firms in different parts of the count: 
but also bet wee n firms with both a “single distribution” and a “di 
distribution” method of selling. 

Before developing these points [ wish to discuss briefly one criti 
which has been male of this bill's predecessor bills (S. 1008, S. 25 
and, for aught I know, of this bill also—namely, that these bills wo 
permit wasteful cross-hauling of bulky goods from one part of 
country to another. It would let Pittsburgh steel go to Chicago ai 
meet Chicago steel going to Pittsburgh; and let Louisiana and Wy 
ming sugar meet each other en route from each other’s home base. 

But this is no more and no less than the generic criticism of th 
American system of free competition, that it is wasteful. It produce 
duplicate facilities, competitive advertising, and so on. Up in Antri 

H.. which I left veste rday to come here, Joe Peet has po opel 
a filling station right opposite Pete Flood’s. The America 1 peopl 


{ 
] 
| 
} 
{ 
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ave apparently decided that except in the case of certain regulated 
and legally stipulated monopolies, like power supply, telephone sery 
ce, and water systems, it pre ‘fers these wastes of free competition to 
» more subtle wastes of regulated monopoly. 


BENEFIT TO SMALL BUSINESS 


S. 719 appears on the surface to be a simple measure, designed 
rely to nail down in statutory law the good-faith right to make a 
er price to hold or get business from a lower-pricing competitor. 
But with recent complications introduced into the law by the Federal 
frade Commission, it has far wider meanings. Among others, it 
id appear to take the legal cloud off systematic competitive freight 
sorption. 
this is a purely geographical release to competition and has no 
re re re rence to the littleness or bioness ot the competitors involved 
in it has to whether the competi ig sales managers are red-headed 
bald. The hie aning Is geogri tp! hical and the esse ‘ntial effect of the 
would not run by size of business but b \ location. 
lo understand this we need to divide the country, in) Imagination, 
to what might be called net export areas and net import areas for 
particular commodities. 
Kor mstance, Pitisburgh Is a het export area for steel, but. on the 
othel hand, New England is a net lmiport area for steel. Louisiana 
a net exporter of sugar and of petroleum products, and Kansas and 
lowa of grains, but Michigan and New Jersey are net importers of all 
e. Wyoming exports sugar. 
Now, tradi tionally, this ae isa single free-trade area. The 
| lropeans, blocked off into little tariff dreas, envy us for it. ‘This 
one main reason why this country has developed such an enormous 
homic potential, and. up till 1948, anybody, in any of these net 
port areas. could sel] any whe re, i] anybody else "s his arket. and meet 
local price by swallowing the freight cost. Today, under the 
Supreme Court's Cement Institute and Rigid Conduit decisions, this 
pears at least dangerous and possib ly illegal. 
Now, let us consider an ex: amp le of wh: at this means. 
\I] steel firms—big or littlh—in an export area, like Pittsburgh, 


int hey are hampered in exporting to, for instance, New Eng 


almost the same way as if a tariff wall had been raised against 


t. on the other hand, all steel consumers in an area like Pitts 
\ og or little are benefited, directly or indirectly. The steel 
> dammed back from other markets has to be sold to them, pre 
bly at a lower price. 
however, we shift the spothght to New England, we find the 
Situation All steel producers {or pote ntial produce rs) in that 
ror little—are benefited, just as though : a tariff wall had been 
v raised in their favor. But their Wain is due to their own 
hors’ loss, for, by the same token, all steel consumers in such a net 
ting area for steel—big or little—are con respondingly hurt. It 
ound to be that Wav; that is the idea. If there is any ean to local 
cers, it must be out of the pockets of local consumers. <All the 
ments, pro as well as con, line up almost identically like the argu- 
[Ss pro and econ a tariff and pro and con free trade. 


| 
el) 
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Now how is little business affected ? 

Obviously, it is affected depending ro whether it produces ina 
export area or a net importarea. If, for instance, it produces larg 
for export to — States, it is hurt ri the present risks in freig 
absor ption; and also if it buys largely from out of State. On the ot 
hand, if it sehdeans largely fora local market it will benefit. and 
fabricates something in a net export area, like a steel fabricatoy 
Pittsburgh, it will benefit 

In short, immediate effect on little business has virtually not] 
to do with its size, but only with its location. 

However. while these e ‘fleets on little business may sé » far seen 
balance out , there is another aspect ot ve law—as now interprete 
under which little} yusiness 1s decidedly at a disadvantage. It is st) 
with its location. It does not have ei means that the larger tir 
have to spread out, relocate, establish branch warehouses, or ot] 
wise adjust to the new and narrower limits on competition sought 
the FTC and authorized by the Supreme Court. 

I will cite only two illustrations. 

(2) In the corn products case 2 years ago, the FTC ordered 
corn products industry to quit basing its prices on geogr aphi ‘al poi 
Replied eight companies, with the industry leader, Corn Prod 
Refining, significantly silent : 

with uniform f. o. b. pricing, Corn Products will have an insupet 
advantage over its respondent competitors (and) would have a virtual mono 
thrust uponit * * * (It will) have the plant which is farthest north, west 
south, and east * (and) the lowest freight rates to most 1 


kets ° * 


(>) The United States Steel Corp., by the avowal of its own exe 
tives, is one of the chief beneficiaries of, or least hurt by, a ban 
freight absorption. Thus, in hearings before the Joint Econon 
Committee in December 1949, Senator Myers of Pennsylvania ask 
President Ben Fairless of United States Steel: 


it seems to me that although United States Steel can purchase t 
; of acres near Philadelphia to build a new plant, there are many s! 
es * * * that could not afford to do that * * and if 
absorb freight, they have no recourse; they cannot move to another ar 


t not so? 
Mr. Fairless replied: 


That is right, Senator, I think the United States Steel Corp. * * * 


take care of itself under any reasonable competitive condition that is | 
vided * ” 


And 13 years earlier, the then president of United States Steel, \\ 
liam Irwin, said of an FTC proposal to ban freight absorption : 


The change * * would be least harmful to us of any i! 
y. because of our plant locations in the various parts of the country, : 
opinion, would be of benefit to the Steel Corp. (printed hearings, Ser 
erce Committee on 8, 4055, 74th Cong., pp. 587-588). 
My second point is that this bill would provide relief from co! 
fusion l, just as you _ of, Senator. 
719 is entatled “A bill to establish beyond doubt that 
These words “beyon d aout? are perhaps the most important w: 
in the bill. 
Business operations appear to be possible under almost any cs 
laws, so long as the laws are certain. Tariffs, quotas, and other lin 
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can be accepted, and adjusted to, if they can be understood. The 
e thing that businessmen find most troublesome is unc ertainty. 

 Asid uncert: 1inty has been copiously introduced into the law, in re- 
ent years, by the theories and statements of the Federal Trade Com- 

ssion and its economists and lawyers. 

Perhaps the most obvious instance of this artificially created con- 

sion appeared in the Standard of Indiana or so-called Detroit Gaso- 

case, which in a sense is the starting point of this bill. In that 

ise the FTC niusehad the fantastic point of ordering the Standard Oil 
indiana to police iis four price-cutting jobber-customers to make 

e that they maintained resale prices. Ina number of previous cases 

ie Supreme Court had struck down resale price maintenance, and in 
me cases the FTC itself had condemned resale price maintenance. 

In this case it demanded it. FTC’s argument in this case was too rank 
for the Department of Justice to stomach, and Justice refused to argue 
KT'C’s case before the Supreme Court. Had the Indiana Standard 
obeyed FTC, it would have violated the Sherman Act; had it obeyed 

‘Sherman Act, it would have violated the Robinson-Patman Act 

interpreted by the Federal Trade Commission). 

rhis, however, is merely typical of the confusion in the law sown 
in recent years by the Federal Trade Commissioners. Within 9 
months after the Supreme Court decision in the Cement Institute case, 
one Commissioner had said “Freight absorption is out the window” 
and another Commissioner had said “Freight absorption is not out the 
window.” 

The first was Commissioner Mason and the second was Commis- 
sioner Freer. 

For 8 months after that decision the FTC people kept saying, “Wait 
for the Supreme Court’s decision in the Rigid Conduit case.” But 
when that decision was handed down—merely a split-court refusal to 
hear the appeal—the FTC again started its doubletalk. In that case, 
which it won, in effect, it had, under count 2, found two companies 

lty without conspiracy, and in its press release after the decision it 

d that the Court had found the use of basing points in pricing to 
be ualale ful in itself. But in the subsequent months the Commission 
said in effect that it had never attacked the use of basing points as a 
er se violation of the law. There is no telling what the FTC means, 
thinks, or intends. It doesn’t know itself. The Commissioners 

n't know what the Commission lawyers think, and the Commission’s 
own law yers disagree. This is more th: an mere ly a sad contrast to the 
original purposes which President Woodrow W jlson set forth for the 
reation of the Federal Trade Commission. It is a nuisance and a 
floating wreck or navigational hazard for business. ‘This is not only 

id for business but bad for the consumer, at a time when the admin- 

tration is trying to get Congress to protect the consumer against the 

irds of a return of inflation pressures. 


RELEASE FOR COMPETITION 


Chere are two assumptions which are repeatedly made or implied 
pponents of th's bill, which should be aired and examined. One 
at the matching of prices by competitors—which this bill would 
litate—is bad. The other is that in a free and open competition 
big companies are bound to drive the little companies to the wall, 
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(a) The matching of competitors’ prices is the normal thing fo: 
American business, particularly in buyers’ markets when competition 
is most severe. It is a normal thing for Mr. Jones, on one side of 
the street, to charge the same as Mr. Smith, on the other side of 1 
street. To assume that competitors are going to keep juggling th 
pr ices up and down is a sort of Mexican jumping-bean theory of pric 
Competition in business is more like a game of chess than like a ten 
match. 

(6) Big companies do not normally compete with little companies 
The bigs and the littles supplement each other. They no more co 
pete than oaks with ferns. or bees with sunflowers. Nor are the bis 
getting bigger by comparison; the figures all run the other way. Thy 
one point of importance at which bigs today compete with little firms 
is In the ret: ailing of drugs, groceries, and tires. And here some litt! 
business associations seem to be trying to save themselves by slowing 
down a revolution in methods of distribution. They have enlist 
the sy mpathy of the F°TC lawyers. They have practically gotten the 
Supreme Court to take the view that an injury to a competitor is a1 
injury tocompetition. They seem to be trying to convert the Shermai 
Act, and the supplementary Clayton and Federal Trade Commissio: 
Acts, from their original purpose as means to protect competition into 
means to thwart competition and make American business into some 
thing like the caucus race in Alice in Wonderland, in which everybod\ 
got a prize and Alice finally had to give herself a prize. 

I do not mean to be facetious. T realize that the Congress has faced, 
in 1914, in 1936, and now, a delicate problem of distinguishing be 
tween lower prices made to kill off competition and make possible 
higher prices, and !ower prices made in good faith to get more busines 
and to keep on charging lower prices. But it seems to me that the 
trend toward the equivalent of protective tariffs for weak competitive 
sisters in business has patently gone too far. As a consumer, 1 would 
like to see the same competitive fight for customers continued as | 
have to make in inv business and as has lowered prices and living A 
for as far back as I can remember. 

Dr. Apams. I take it you agree with the Supreme Court decis 
in the Standard of Indiana case, so much so that you would like to si 
that decision enacted into statutory law: is that correct 4 

Mr. Fiemine. That is correct. 

Senator Hunr. Would vou be kind enough to identify yourself f 
the witness. 

Dr. Anpams. I am Walter Adams, economic consultant to the 
mittee. 

Mr. Fleming, I take it you would not want to take similar action 
that is. translating Supreme Court decisions into statutory law. 
regard to such cases as the Cement case, for example. 

I have here a quotation from an article of yours which appeared 
the Harvard Business Review in May 1950, in which you said: 

American business had better take its case to the public, as A. & P. has d 
It is licked in all the courts except one—the higher court of public opi 

: The Supreme Court’s past words and present temper indicate 
it is legally far later than most business executives think. There is but one 
of last appeal to which the Supreme Court is likely to listen—the court of p 
opiniol And unless the leaders of American business take their case to 
higher court, their businesses are headed for an unknown fate, unwept, unl 
ored, and unsung 
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How do you reconcile this apparent lack of faith in our court deci- 
ons generally with your enthusi ism for the Supreme Court decision 
ee Standard of Indiana case? 

Me FLemine. I like the Supreme Court case in that case and do not 

ke them in some of those I mentioned in that article, but I do not see 

it there Is: a repancy there. 

In this case, those people who like the Indiana decision are trying to 
cet : i cedoamabeal beyond a doubt, in the law. 

Ir. Apams. In other words, you don’t belie . in the fle xibility which 
s obtained through ccnstant reexamination, by the high court of the 

d,of economic circumstances as they arise. 

Now if we did not enact S. 719. that means that the court could look 
for the effects of the decision on the business community and see 

ether these effects are wholesome. If so, no action need be taken 
hy Congress. 

Mr. Freminge. I feel that the role of the Court, and I believe the 
Supreme Court Justices have on some occasions stated their function is 

interpret where the meaning of Congress is vague. 

It seems to me in this case, a good deal of interpretation would 
obviated and not be necessary since this S. 719 takes the language of 
he Court. 

[ would like to see that incorporated in the law because I am very 
distrustful of the Federal Trade Commission’s economists and lawyers, 
in their interpretations and reinterpretations. 

For example, in this very issue, the good-faith pricing, they were 
on record in favor of good faith as a justification for price discrimi 

ition, until this Indiana case came up. 

Dr. Apams. Only on procedural grounds, Mr. Fleming. That is. 
they were not in favor of making good faith an absolute defense. 

They approved accepting the law as meaning that good faith is per 
mitted as procedural defense. 

Mr. Fieminc. | am sorry, Mr. Adams, I am not a lawyer, and I get 
tripped up on words like “procedural” and I don't quite understand it. 

I did vet the Impression that until the Detroit gasoline people went 
tothe Trade Commission and the Trade Commission took this case in 

diana. that it was the consensus in the Commission and in the De- 

tment of Justice and it had been the commonly accepted interpreta 

n of the Trade Commission Act, that good faith—that is this, it is 
ny impression, would merely reinstate what had been the general 

nsehsus or assumption up until the time the Indiana case went to the 

nirt of appeals. 

Dr. Apams. Mr. Fleming, you made mention of the fact that unless 
S. 719 is enacted into law, freight absorption would not be permitted. 

You will note in all statements made by the Federal Trade Com- 

ssion since 1948, that is since the Cement decision was handed 

Wh, they have tried to make it clear that freight absorption per se 

not prohibited. Only where freight absorption is used as a means 
of lessening competition does it become unlawful. 
| have here a recent consent order of the Trade Commission in the 
el case, Which reads in part as follows: 


~¢ 


ie Federal Trade Commission is not acting to prohibit or interfere with 
ered pricing or freight absorption, as such, when innocently and independ- 
pursued, regularly or otherwise, with the result of promoting competi- 
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In other words, freight absoption, as such, is not held to be unlawf 
either by Mr. Justice Black in the Cement decision or in subseque 

cases. 

There is no case on record where the Commission has moved 
against the small-business man—let us say a producer in Wyoming try 
ing to absorb freight by shipping into the eastern market. Frei 
absorption has only been attacked when it was used as a device 
lessen competition and tending to create a monopoly. 

Mr. Fiemine. My impression that I have gathered over the yea 
from the Federal Trade Commission statements, by their economist 
their lawyers, and the Commissioners themselves, out of those stat 
ments, like out of parts of the Korean or as some people say out of 
parts of the Bible, you can cite something on each side of every issu 

It was my impression, for instance, that in the second count of t 
Rigid Conduit case, there were two companies found guilty with 
conspiracy of consistently or systematically absorbing freight or us 
basing points, which is a method of freight absorption, while know: 
that the others were doing the same thing. 

Senator Hunt. Mr. Fleming, let me ask you if vou agree with me 
that this bill is an attempt to set up a law that everybody will be able 
to understand—as nearly as you can put a meaning into words—aid 
that it will cause the businessman to cease to have this fear 

I remember a couple of years ago when one of the Commissioners 
made a statement to the effect that any businessman who absorb 
any freight was taking a caleulated risk. 

That throws fear and doubt into the heart of a business concer 
They do not know whether they can or cannot absorb the freight. 

Mr. Fieminc. One of Commissioner Mason’s statements was thi 
cause of my calling my book on the antitrust laws, Ten Thousand 
Comm. intelli because apparently Mason was being facetious, te! 
porarily, but he was very serious fundamentally when he said such 
things as that they can bring a cease and desist order against pe Sher 
100,000 businessmen and it was just a question of whom they wanted 
to bring it against. 

The gist of it apparently was that the Federal Trade ¢ sree 
has, by its interpretations, power enough so that it can find practic: 
everyone guilty of violating its two acts, the Federal Trade Comn 
sion Act and the Clayton Act, any time it feels like so doing. 

Dr. Apams. But you will recognize that the Federal Trade Comn 
sion does not have final authority. That is, their decisions are subj ct 
to appeal in the courts and, to the extent that we have faith in t! 
courts, certainly no businessman can be victimized by the theories 
the antitrust lawyers, either in the Antitrust Division or in the Federa 
Trade Commission. 

The courts will protect individuals, will they not, against frivol: 
attacks ¢ 

Mr. Fiemine. Dr. Adams, that seems to be perhaps legally so, | 
unfortunately the courts have come to accept the Commission’s word. 
I believe in the Morton Salt case they referred to the Commission 
as a body of experts and in some recent cases there have been minority 
critical comments on the degree to which the court has taken 
Commission’s word for things. 

I feel anything which will make the law simple will make so much 
less play for the Federal Trade Commission to change its mind 
create more confusion. 
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Dr. Apams. Just one more question, Mr. Fleming: How would you 
efine good faith? What does good faith mean ¢ 

Mr. IFLemInG. I should say in this case it is when you make a price 

ich meets someone else’s price and is not intended to drive someone 

t of business and take over his territory and then put the price up 


rain. 

Dr. Apams. Would you be prone to: amend this bill, S. 719, by insert- 
¢ a clause that the meeting of a competitor’s price in good faith shall 
- lawful unless the intent is to substantially lessen competition ¢ 

Mr. Freminc. Isn’t chat what it says? 

Dr. Apams. No; it does not. If you have a copy of the bill, on 
ve 2, I believe it is line 5. 

Mr. Furmine. “Was made in good faith.” 

Dr. Apams. It says, ° a" competitor” line 5 on page 2, instead of a 
on puta semicolon and say—— 

Mr. FieminG. This is your suggestion or you are asking me 
Mr. Apams. Lam asking you for your reaction. 

Mr. Fuemine. All right: will you tell me now what it is, again 
Dr. Apams. ¢ Mn page 2. line 5, of S. 719, insert a clause at the end of 
, word “competitor aa 

Mr. Fuemine. I don't have that on line 5. I have it on ling 


/ 


/ 


iqually extensive services or facilities furnished by a competitor. 


ApaMs. That is right. 


Unless the effect thereof nay be to substantially lessen competition 
eate a monopoly 
Mr. Fremine. IT would rather leave that toa lawyer. 
Dr. Apbams. Suppose a man meets a price of a competitor in what 
believes to be good faith but the effect of such action was to drive 
rommpetitors an vl eventually to create a monopoly, thus, in the long 
raising the e to the consumers. Would you condone such 
; on / 7 
Mr. Fiemine. No. ‘That doesn't sound like good-faith pricing. 
Dr. Apams. I see. Thank you very much. 
Mr. Furminc. May I just say, that is what I referred to at the end 
y statement. IJ realize it is a very subtle problem which Con- 
first attacked in Ltt, to draw the line between price cuts- 
ver prices to one competitor than to another—made for the purpose, 
as John 1). Rockefeller used to do in the old trust days, drive 
’ price down 1n a certain area until you kill off those competitors, 
i step in and take over that market, do that in two or three places 
| get a monopoly. 
Vhat is what these acts are supposed to prevent. If they are not 
re 7 interpreted they can be used to go so much further, that, 
stance, 1 believe in one of the Federal Trade Commission’s 
against Minneapolis-Honeywell, which makes automatic regu 
ors, they practically found that the lower price to certain com 
petitors was illegal because it was made in competition. If it was 
le ee it wi as said to injure competition. 
say it cannot be compet! tion unless someone oce asionally gets 
red, 
Apams. I am inclined to agree with you on that. I think the 
t of any law depends upon the int elligence of its enforcement. 
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J] want to thank you for your patience in answering my questio 
Mr. Fieminc. Thank you, sir. 
Senator Hunt. The next witness will be Mr. Robineau. 


STATEMENT OF M. H. ROBINEAU, FRONTIER OIL CO., 
DENVER, COLO. 


Senator Hun. May the record show that Mr. Robinson is an inc 
pendent producer and refiner of oil in the Rocky Mountain a 
He has been of great assistance to our Government in increasing 
production of high-octane gasoline during World War II, and 
his operations have brought in and maintained a great degree 
competition in the oil industry in the Central Rocky Mountain Sta 

Mr. Ropineav. Lam president of Frontier Refining Co., a Wyon 
corporation, with its refineries at Cheyenne, Wyo., and administrat 
business office at Denver, Colo. 

[ am a graduate mining engineer by education and a petrole 
business administrator by experience and profession. 

I have been marketing petroleum products in western Nebra 
and the Rocky Mountain area since 1923, which is approximat: 
twenty seven-and-a-fraction years. 

My present company was formed June 1, 1940, and was the « 
growth of experience gained and earnings accrued from two pred 
cessor companies, the Western Nebraska Oil Co. and the Bay Pet: 
leum Corp. 

In 1940, Frontier employed 33 people with an approximate ann 
payroll of $66,000. It manufactured and sold 8 million gallons 
gasoline annually. 

In our fiscal vear just ended May 31, we employed 334 people, 
an annual payroll of $1,2 30,000. 

| would like to point out that in the 10 years, the number of peo 
on our payroll has increased 10 times and in that same 10 years 
dollars that we are paying is almost 20 times. 

We manufactured and sold during this last fiscal year a little « 
SQ) million gallons of gasoline and 146 nillion ea illons of total 
leum products. 

I believe you will agree with me, Senator, that Frontier has bec 
an lmportant economic factor in the COMUNUDITY of Cheyenne, an 

Rocky Mountain area in which we do business. I think we 
over the next 10 years, continue to increase and e Xpand our operat ii 
if the Government, with its laws, permits us to do so and permits 
to operate as we have been able to operate in the past. 

This crowth has been possible because we have expanded our opel 
tions out of Cheyenne, throughout the State of Wyoming, the St 
of Colorado, the Black Hills area of South Dakota, and to a le 
degree into the States ot Utah and Idaho. 

On your desk, Senator, vou have a COpy of our territorial map 
The outline in pink represents our present marketing area. hh 
area we have the source of supply for 350 independent petrol 

JO! bbers and dealers. 

I think we all know that the independent jobber and dealer 
very competitively. That is the only way he can stay in busine 
Therefore. we have to be competitive in order to supply him 


believe we are the largest refining SOULrCe of supply Ink the Re 


Mountain area. 
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fe larger competitors have refineries at Casper, Wyo.; Salt Lake 

Utah: Sinclair, Wyo.: and Denver, Colo. ‘There are smaller 

aevnaai refineries, smaller than ours, at Denver; Scottsbluff, 
Nebr.: and Newcastle, Wyo. 

Three of the larger major oil companies in Casper, Wyo., own a 
products pipeline from Casper extending through Cheyenne and ta 
Denver, Colo. 

Phere is another products pipeline extending from Borger, Tex., 

Denver, which completes the competitive supply picture. 

[It is obvious we could not sell our products in our present territory 

ess we met competition, The only way In which we can meet 

ipetition in the greater part of our territory is by being able to 
sorb freight to the extent that it is justified in our best business 
dgment. 

I) addition to meeting freieht, we also find it necessary to meet 

es ina particular com mMuUnICV to different classes of trade. In the 

ndustry it has been the practice ever since T have been in the bus! 

to have different aie structures for consumers, dealer tank 
wivon business, and commercial business. 

If, under some interpretation of the Federal Trade Commission, we 
had to sell just at one price in that particular community to all types 
of trade, 1 think the larger companies could probably live sey that. 
| think they could balance their price and have one price, but I think 
i small company lke ours would find it very diffic =e We need to be 
free to meet competition as such. W nt itever the bia fellow or some 
other little fellow sets as a price el ither to a certam he of trade, or to 

veographical area, Wwe must be ina sehtits to meet that p rice if we 
ie going to stay In business. 

\s J stated before, our refinery is located in Cheven le, Wrvo., a city 
of ipproximately 5o.000 population. 

Phe total annual gasoline consumed in the city of Chevenne is less 

10 million gallons. You will remember [ said we made last vear 
llion gallons of gasoline. 

his Chevenne consumption Is ol ly lv percent of our present sales 


soling 
\ refinery cannot operate profitably under present-day narrow 


Ht marems at less than (0) percent of its « apacity. At the present 
we are operating at about 90 percent of capacity, Our operating 


profit mara today isa little less than 1 cent a gallon, after taxes, 
vy we are supplying about 21 percent of Chevyenne’s require 


we were To reduce thre price ot onsoline several cents per 
1} Chevenne, we could not secure LOO percent of t ne business. 
‘this statement based on many years’ experience in local price 


i rule. a drastic price cut, of 5 cents or 6 cents a gallon will only 
se the cut price company’ s business 25 to 35 percent. Even if we 
bled our business in ¢ ‘hevenne through drop pl he the price ot 
oline. we would only sell Jess than 6 percent of our capacity, 1f we 
ll the business there. 
\t the present time our largest potential market is the Denver, Colo.. 
ket, where the annual consumption is 156 million gallons of gaso 
ivear, At the present time we are supplying & percent of that 
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We go right through the Denver refining center and supply 
proximately 4 percent of the market in Colorado Springs and appro 
mately 7 percent of the market in Pueblo. 

In 17 counties in western Nebraska we supply about 13.5 perc 

In the State of W yoming, we supply about 9 percent. 

With the Supreme Court decision of January 8, 1951, in the c: 
of Standard Oil of Indiana versus Federal Trade Commission, 
were reversed and not permitted to absorb freight to meet legitimate 
competition, our potential selling territory would immediately shri 
to the area shown in red on the map that you have before you. 

Specifically we could hope to compete up to half the distance to o 
nearest competitive refining centers. 

In the case of the Scottsbluff area we have drawn a small circ) 
where they would have a decided competitive advantage. This 1 
territory would practically eliminate the metropolitan area of Denve: 
and would consist of country communities where the gallonag 
comparatively small. 

Looking at it geographically and looking at the population of t! 
area it would probably cut our business down to 20 percent or 25 p 
cent. But we know we cannot draw an exact line and I have mac 
an assumption in previous studies on this question that we woi 
probably have our volume cut to 40 percent of our present volun 

We could not continue to operate on this basis and unless we coi 
find some way to compete in the rest of our present territory witho 
breaking the law, we would be forced either to shut down or sell ow 

In the first instance, Cheyenne and the rest of our territory wo 
lose the advantage of our present payrolls and taxes and the potent 
advantage of increased payrolls and taxes and we expect to conti 
to grow. 

In the second event I think the same result would accrue as « 
refinery would not be an economic factor and in a period of tims 
would be discontinued in favor of the present larger refining cent: 

The public would pay the higher costs of distribution from t! 
centers, if not at first, eventually, in the long run. 

Our 350 independent dealers woul also suffer as they would | 
to buy from the few large companies left, and I feel sure the even 
price would be higher. 

At the present time, I think we create strong competition and 
result our jobbers and consumers benefit from the type of competit 
we give the industry. 

Such a situation would also be very serious for the large majo1 
companies, as it would require large investments in additional | 
lines, warehouses, and other transportation facilities to create 
methods of competitive distribution. In the case of Wyoming, 
might result in a shut-down of the refiners at Casper and Sincla 
Wyo., in favor of larger and more economical refining units bet 
located in heavily populated areas. 

As you know through personal experience, Senator, Wyoming ca 
not possibly consume all the petroleum products manufactured 
the State or the crude oil produced within the State. We have | 
export to other States. In fact, we have to export the great majo. 
of both crude oil and finished products if we are to preserve « 
present petroleum economy. 

I believe the revenue from this economy is a very important fac! 
in the States. 
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Senator Hunt. What percentage of Wyoming’s production of oil 
do you think is refined or consumed in the State of Wyoming ? 

Mr. Ropineav. I cannot give you a very accurate figure, but I 
could say that at the present time there is about 100,000 barrels a di Ly 
of shut-in production in the State of Wyoming that needs a market 
somewhere else, and we need additional pipeline facilities in order to 
get to that market. 

| think that the total production is something over 250,000, so it 
would be that percentage. That is not too accurate but it is in that 
range. 

| think the same situation exists insofar as the beet-sugar industry 

concerned. I do not believe they can consume over 10 percent of 
their output in the State of Wyoming. 

As serious as this situation is to the large companies, it is much 
more serious to a relatively small independent like ourselves. 

We earnestly request your approval and passage into law of legis- 
lation similar to S. 719 and H. R. 2820 to the extent that the present 
situation will be clarified and small business as well as large will be 
ible to meet legitimate competition by freight absorption if necessary 
within the framework of the present protective features of the anti- 
trust laws, 

Phat is all T have prepared, sir. 

Senator Ht nT. Mr. Robineau, you referred il couple of times to 
“the big fellow” and “the little fellow.” 

Every big fellow was once a little fellow. If he does not have the 
opportunity to meet competition without fear of reprisals of any kind, 


probab rly will have to remain a little fellow or else pass out of the 
ture, one or the other: is that correct / 

Mr. Ropineav. That is correct. We are relatively larger today 
in we were 10 vears ago and we hope to be larger 1 


\ 
There are those who would probably eall us a big fellow today. 


anothe r lo years. 
it is the great thing about our system of American enterpris 
nvbody ean start with very httle and has an opportunity to get 
e place in this world. I hope we can keep it that way. 
Dr. Apams. May I ask vou a question, Mr. Robineau: The contro 
sial Cement Institute decision was handed down in 1948 which. 
cording to some people, started the present confusion which we are 
ing to correct with S. 719. 
Now, since 1948, has the Federal Trade Commission ever brought 
ction against your company for absorbing freight ? 
Mr. Roprneac. No. 
Dr. Apams. In other words, as far as vour particular experience is 
neerned, freight absorption has been practiced since 1948, yet never 
een attacked by the Federal Trade Commission 4 
Mr. Ropineav. That is correct. 
Dr. Apams. I would like to point to a Federal Trade Commission 
itement, a press release, issued Saturday, June 10, 1950, which 
tacks some of what the Commission calls “misstatements and mis 
terpretations regarding freight absorption” that have appeared 
daily press. 
The press release reads as follows: 
ose misstatements and misinterpretations should be corrected. The pub 
ind the business community should not be left with the impression that the 
il Trade Commission is acting or has ever acted to prohibit or interfere 
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with delivered pricing or freight absorption when innocently and independently 
pursued with the result of promoting competition. The Commission and the 
courts have acted to stop those practices only when they have involved collu- 
sion, conspiracy, or unjust discriminations with resulting damage to competition 
and the public interest. The Commission understands the proposed order to 
cease and desist in the present Corn Products case to be within those bounds. 

In other words, under the present interpretation of the law, freight 

absorption is perfectly legal when properly practiced. 

Mr. Roprneav. That has i en our hope, Mr. Adams, but frankly I 
would be much happier if it were written into law so it would not be 
subject to interpretation. 

Dr. Apams. In other words, you would be willing to write a safe- 
guard for a small-business concern like your own, into law, which 
would allow you to absorb freight. 

Mr. Ropineav. That is right. 

Dr. Apams. Would you have any objection to inclusion in the bill 
of a safeguard for your firm and similar small firms, allowing a 
producer to absorb freight or to meet a lower price of a competitor 
in good faith, unless the effect thereof is to substantially lessen 
competition 4 

Mr. Ropineav. Like one other witness said. though, I am not a 
lawyer and I don’t want to be talking about just how a bill is worded 
r the exact clauses. 

I just want to be able to continue as I have in the past, to meet 
competition and stay in business. 

Dr. Apams. The Commission would be wise to let firms like yours 
continue to absorb freight if it is necessary for your survival. 

Mr. Ropineav. Yes. 

Senator Hunr. Thank you, Mr. Robineau. 

The last witness this morning is Mr. I’. E. May. 


STATEMENT OF F. E. MAY, RISING PAPER CO., HOUSATONIC, MASS. 


Mr. May. My name is Fred E. May. I am president and general 
manager of the Rising Paper Co., located in Housatonic, Mass., which 
is IS miles southwest of Pittsfield, Mass. 

L say that because I don't think very many people know just where 
Housatonic is, unless they are in the paper business. This mill manu 
factures high grade papers such as bonds, writings, wedding and 
bristol, text, and technical papers. 

We ship approximate ‘ly 10,000 tons of these papers a year. 

There are 235 emp lovees in our mill. I admit that we are a small 
mill as ¢ “ompared to some of the large sulphite bond, book, newsprint, 
kraft. and other mills, but among the high-grade rag mills we are a 
real factor. Also, in our small community, where over 200 families 
depend on us, we are of quite some importance. 

We sell approximately 55 percent of our product to paper mer 
chants and 45 percent to convertors, both of which are located in vari 
ous parts of the United States, from the east coust to the west coast 
and from the northern to the southern borders. 

Mur method of selling is f. o. b. mill with carload rate of freight 
allowed. Our market is highly competitive and in order to maintain 
a continuous volume of production we must sell on a national basis. 
Should any 2c ange nee act be passed which makes it necessary for us 


to sell on an f. 0. b. mill basis. without freight allowance, it would 
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surely work a hardship on us and might eventually put us out of 
business. 

To cite an example, over the past years we have worked up a nice 
business in cities such as Chicago, Milwaukee, Minneapolis, Kansas 
City, Detroit, and other Midwest cities. Our volume of shipments to 
these cities is quite a large portion of our total. There are mills in 
Michigan, Ohio, and Wisconsin, who make the same grades as ours 
and are most competitive. They have tried from time to time to get 
this business. I feel sure that if our customers had to pay the fre ight 
from Housatonic to their cities, when they would pay much less from 
mills nearby, they would buy from those mills. 

I have talked with some of these custome - and they have told me 
that they would probab ly be forced to buy from those mills in order 
to meet competition, We do not feel that a is fair to penalize a 
customer because he happens to be located a greater distance from our 
mill than another customer. 

Some of the larger mills might set up warehouses in these cities, 
but the smaller mills could not afford to do this, as it would take more 
capital than we could afford. Neither could we afford to set up a mer 
chandising or converting business in the various cities. Now we have 
several hundred paper merchant salesmen, who sell our papers and 
we certainly could not hope to establish organizations of our own to 
do this. 

We have, as have other small high grade mills, learned over the 
years that it is impossible and impractical to try to confine our sales 
to our own particular section. There are consumers who prefer a 
certain mill’s product to another and merchants who prefer to deal 
with a particular mill, prices being equal, because of experience over 
the years. So that, if paper mills hope to run steadily, give full em- 
Pp sloyme ‘nt, and continue im business, they have found from e Xperience 
over the vears they must continue the pattern which has been set; 
otherwise chaos will result) and possibly several of them will be 
forced to close up. 

In conelusion, It seems to me, anal i reconnnended that. in view ot 
recent court decisions and inte ‘rpretations of existing laws, such laws 
be so clarified as to permit freedom of action by any individual manu 
facturer to sell his product on the basis that best suits his « ‘omipetitive 
needs and that general adoption, without collusion, of any system of 
selling by manufacturers of paper shall not be in violation of any such 
laws. 

Senator Hunr. Thank you, Mr. May. 

Do you have any questions, Dr. Adams ¢ 

Dr. Apams. Mr. May, how long has your firm been in business / 

Mr. oe We are celebrating our fiftieth year, this year. 

Dr. Apams. Would vou say that vour firm has su ffered substantially 
since the vear 1956 ¢ 

Mr. May. Do you mean suffered from-—— 

Dr. ApAMs. Have any adverse effects been noticeable On VOUr firm 
since 19364 5 ; 

May. Do you mean because of pressure of freight or anything? 

Dr. Apams. Because of the passage of the Robinson Patman Act 
Which was enacted that vear. 


Mr. May. No. 


iHOk—51 





174 PRICE DISCRIMINATION AND BASING-POINT SYSTEM 


Dr. Apams. In other words, you have been quite contented with 
the operation of the Robinson-Patman Act as it stood until 1951 and 
the Standard of Indiana decision. 

Mr. May. That is correct. 

Dr. Apams. Referring to your concluding paragraph on page 3 of 
your prepared statement, I think we would all heartily agree that each 
individual should enjoy the maximum freedom of action in choosing 
pricing system, and so on. 

Should he be allowed to exercise that freedom even in those cases 
where the effect may be to substantially lessen competition, or create 
a monopoly ¢ 

In other words, how much freedom shall be allowed? How 
shall that freedom extend / 

Mr. May. I think a firm like ours, in the paper business, should be 
allowed to operate as they have up to this time. I don’t think there 
should be any change in that. It seems to be a pretty happy situation. 
Our customers are happy about it, and I think it equalizes itself over 
the country the way paper is purchased. 

Dr. Apams. Has the Federal Trade Commission or the Justice De- 
partment ever brought action against you ¢ 

Mr. May. No. 

Dr. Apams. Therefore, vou do not feel the immediate necessity, shall 
we say, for the enactment of S. 7194 

Mr. May. I feel that something should be there and I beheve that 
law will do it, whereby we may feel more secure, because we do not 
know—things are happening so fast, today, we do not know what 
might happen. We believe that that law is a eood thing. 

Dr. AnamMs. But for the present, no concrete damage has been done 
to vour firm. These are just fears that you entertain for the future, 
is that correct ¢ 

Mr. May. That is correct. 

“eh \pams. Thank you very much. 

ator Hunt. Thank vou, Mr. May. 

T h it concludes the heart ng this morn ne, 

The committee will stand in recess. 

( Whereupon, at 12 o’clock noon, the committee adjourned. ) 
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TUESDAY, JULY 24, 1951 


UNITED STATES SENATE, 
SUBCOMMITTEE ON Prick DiscRIMINATIONS 
\ND THE Bastne-Point SysteM OF THE 
SELECT COMMITTEE ON SMALL BUSINESS, 
Washington, i> 4 
The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 457, Senate Office Building, Senator Hunt (chairman) 
presiding. 
Present: Senator Hunt. 
Also present : Dr. Adams. 
Senator Hunt. The subcommittee will come to order. 
The first witness this morning is Mr. L. O. Bradshaw. 
If you will come forward, Mr. Bradshaw. You may take that chair 
at the end of the table. 
Do you have a copy of your statement ? 
Mr. BrapsHaw. Yes. 
Senator Hunt. Thank you. 


STATEMENT OF L. 0. BRADSHAW, JACKSON, MICH., REPRESENTING 
JACKSON CHAMBER OF COMMERCE 


Mr. BrapsHaw. My name is L. O. Bradshaw, and I live at 789 
Claiborne Avenue, Jackson, Miss. 

I am appearing before this committee representing the Jackson 
Chamber of Commerce, and at their request. 

Lam manager of the agricultural and industrial development sec 
tion of the Mississippi Power & Light Co., Jackson, Miss. I am 
responsible for both agricultural and industrial development in the 
operating territory of the company that I represent. 

The reason my company has this service for the areas it serves is 
because of our imvestment in Mississippi, and we must develop our 
territory in order to safeguard the customers we serve, as well as our 
investors. 

Our business is limited geographically in that, if business is bad. 
we cannot pick up and move to another area. We have to develop our 
area where we are. 

Therefore, it is our respons sibility to keep current with economic 
factors that affect both agricultural ‘and industrial deve lopment. We 
have our own company advertising, as well as our contribution to the 
national advertising of the Middle South Utilities. of which we are 
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a part. In this program we advertise the resources of Arkansas, 
Louisiana, and Mississippi. 

In addition to our own advertising, the Mississippi Agricultural 
and Industrial Board has a national adve rtising program, ndve rtising 
the advant: wes and resources of the State ot Mississip pri. There are 
other agencies and private companies that are advertising the re 
sources of their particular area in the South. 

Due to our experience in the development field, the witness has been 
delegated by the Jackson Chamber of Commerce to appear before 
this committee. 

The problem of price discrimination and freight absorption is very 
complex and the witness can only speak about the problem as it 
relates to the State of Mississippi. However, these experiences have 
a direct relation to the entire southern area. 

To approach the problem properly, we should look at basic reasons 
for buying from the little manufacturer and the big manufacturer. 
The little ee can be classified as consumer relations, and the 
bio manufacturer can be classified as consumer acceptance. 

Even though a little manufacturer's price ri be higher, the con 
sumer public buys because they like him—pride in a local product. 
The large manufacturer, through national sidihietiknen: sells a name 
brand, qui alitv-conscious public-consumer acceptance. 

The witness wishes to state that on this subject our opinion has been 
completely different to what it is today, based on these experiences. 

linmediate ly after certain court decisions and Federal Trade Com- 
mission rulings, according to our analysis, it appeared to us that 
manufacturers would be forced to f. 0. b. pricing. We, therefore, 
wished to utilize these regulations to develop our area. It was logical 
reasoning to us that f. o. b. pricing would force manufacturers to 
locate branch plants in the South. ‘| herefore, we selected industries 
that would utilize our resources and started calling on these indus 
tries lo our amazement, we found that, by implication and infer 
ence, most nationally known name-brand firms did not object to f. o. b. 
pricing. We found, if anything, they actually preferred that system 
of pricing. Our campaign was a failure. 

As manager of our development section, we then decided to deter 

ne the factors in location of Industry that would utilize our re- 
ources to the best advantage. We, therefore, set about our study to 
determin we W hat we had. We found the following. and for brevity 


we list them bv grou ps: 


MISSISSIPPLS RESOURCES 


f) lynually replaceable agricultural produ is 


We're the second largest cotton producing state : 


We're making phenomenal progress in the production of beef and 
miuilk. 


(f/f) Fo XT Y produ a 


t 


Second largest hardwood produc ne State 1} the Natio 
Most rapid-growing pine area in the Nation. 

) Mine als 

Ninth ranking oll producing State in the Nation: 


Large amounts of natural o 


Was 5 
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Many undeveloped clays; 

Unlimited amounts of sand and gravel; and 

Undeveloped salt domes, vital to the chemical industry. 

We, therefore, determined that Mississippi had the raw materials 
Taking pure theory that f. 0. b. pricing would be our answer to get 
branch plants, it would be logical to conclude that. Mississippi would 
have all the industrial plants we would need. Reasoning on pure 
theory, Mississippi should have the second largest number of textile 
mills in the United States. We have less than 100,000 serviceable 
spindles. Mississippi snould rank high in oil refineries. We have 
two small ones. We should have large meat packing companies, tile 
and pottery manufacturers, furniture plants, and particularly the 
pe tro-chemical industry. We are making progress along these lines, 
but have only scratched the surface. 

We then began to analyze another factor in the location of indus 
tryv—markets. Here is where we began to find some of our answers. 

Mississippi has a population of 2,000,000-plus. This represents its 
market for manufactured products. Since more people live on the 
farm than are employed in Bes r types of industry, Mississippi markets 
for agricultural — beef. milk, poultry, and so forth—are 
potentially reduced beyond the 2,000,000 figure because of the con 
sumption on farms. 

On a complete analysis of our market we a to prove what man 
agement of nationally known firms had told us. We did not have 
the market that wouk | begin to consume our a ntial produc tion. 

Before continuing this analysis the witness . ishes to point out that 
agriculture and industry in Mississippi must be developed togethe: 
for Mississippi is predominantly an agricultural State. That is vir 
tually true of the entire South. We recognize this fact in Missis 
sippi, and that is why we have an integrated deve — nt department. 
We, therefore, included in our study the effects of f. 0. b. - icing on 
agriculture. We found this condition: That our hacen rs are paying 
both ways. 

We found this, also: That the farmers’ cotton price on the town 
street was the New York price less the freight. The farmer absorbed 
the freight. We found that the cattle price at the commission barn 
was the St. Louis and Chicago price less the freight; that milk prices 
were so much and the farmer paid for the hauling. In our vegetable 
producing area we found the farmer sold his vegetables at the popula 
tion centers of the Nation. If the market broke before his produce 
got there, he had to borrow money to pay the freight. The result is 
that our vegetable-growing belt is being reduced to nothing. 

The same pattern is true, to a large extent, in our forest products. 
The price of timber at the stump on the farmer’s land is so much, less 
the haul to the mill. The same is true from the rough-lumber mill 
to the lumber processor, unless it is during the time of shortages. 
This is why over 90 percent of the forest produc ts in Mississip pi move 
outside the State in log or rough-lumber form. 

Now, the farmer pays the freight on the raw products he produces. 
Particularly in Mississippi, and to a large extent in the South, he 
pays a second time. He must buy some manufactured items. The 
market for the items he consumes is not large enough for a nation: ally 


known firm to conmipete for his business. C onsequen thy, he pavs Ee 
prices for many of the items he buys. This is not 100 saebiaie on 
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every item that he buys, but it is particularly true on the farm equip- 
ment and the items he needs to produce his crops. 

We began to see why some of the processors of agricultural products 
were not locating where the raw material was being produced in our 
area. Everything would be in their favor, and f. 0. b. pricing would 
make the situation more in their favor, at present locations. 

Regardless of what this committee recommends, the farmer has 
always paid and will continue to pay the freight under our present 
pricing system. The problem at this committee’s hands is complex, 
but it is relatively simple as compared to the above-mentioned pricing 
system. 

The third factor that we analyzed has already been injected into 
this report: freight rates. It is logical to conclude that raw material 
can be shipped cheaper than a manufactured item. It is also logical 
that a manufactured item should carry a higher freight rate. 

We got part of our answer to our problem from the oil refineries. 
We called on all of the major ones and learned a lot. 

The layman thinks of crude oil along with gasoline. When we called 
on the oil industry for the reason they could not locate in our State, 
we found it was because of markets. They pointed out that there 
were many cities in the country that had more automobiles than the 
= State of Mississippi. They further pointed out that gasoline 

s just one item in the cracking of crude petroleum. They pointed 
out that many, many other items manufactured are largely consumed 
by industry; that the consuming industry is largely located in the 
East. Knowing that, it is reasonable to a raw products cheape1 
than the manufactured. They were just following good economics. 
locating near the market where they could sell their product with 
the minimum of freight cost. 

Our country was built on the free-enterprise system. It is our 
belief that competition is for the benefit of the consuming public, 
and it is. F. 0. b. pricing will tend to eliminate competition. We 
have an example of that in Mississippi. We have a huge limestone 
belt in Mississippi. Based on this raw material, a large manufacturer 
of cement announced the location of a million-barre!l capacity plant 
at Brandon, Miss. The next day after the announcement, several 
contractors called the witness and said all other cement manufacturers 
had pulled out of the city. This works two ways. First, Mississippi 
consumers are subjected to the highest price this seen can exact 
from them before a competitor will move in for the business, becausi 
f. o. b. pricing will tend to eliminate competitors. Second. in many 

irs Mississippi does not consume a million barrels of cement. So. 
f o. b. pricing would work a hardship on the industry because they 
could not go out and compete for busines in other markets. 

In the light of our analysis, we asked ourselves these questions: 

Based on Mississippi markets, can our present companies expand 
and provide more jobs for Mississippi workers ¢ 

(a) Can dairy manufacturevs process all the milk that can be pro 
duced in Mississippi and sell all the milk processed to a Mississippi 
market ? 

(+) Can meat packers process all the beef that can be produced 
in Mississippi and sell it to a Mississippi market ¢ 

(c) Can the petroleum industry process all the oil produced in Mis 
sissipp! and sell it to a Mississippi market ? 
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(¢) Can the ceramic industry process clays in Mississippi and sell 
to a Mississippi market 

The answer is “No.” 

Our conclusion is that since some manfuacturers price f. 0. b. the 
factory and want to continue to do so, and other manufacturers absorb 
freight for competitive market reasons and want to continue to do so, 
the witness, in the light of his experience, recommends that a law be 
passed clarifying the controversy that exists at the present time. 
Proper si afeguards to prevent conspiracy, combinations, is agreements 
in restraint of trade should be included. 

Senate bill 719 and House bill 2820 seem to the witness to meet. the 
need of letting the manufacturer know what he can do. 

Allowing manufacturers to absorb freight will increase the market 
orbit of sparsely populated areas, such as Mississippi and, for that 
matter, other sections of the South that are rich in natural resources, 
and will enable them to develop their respective areas. 

Clarification and permission to absorb freight will enable these 
areas in their development programs to take a two-way approach : 

First, approach those industries that can process their resources 
and reach a market. through freight absorption. 

Second, as these areas develop, approach manufacturers that price 
f. o. b. on the basis of the available markets in the area. 

Any approach to developing an area must be sound. A manufac 
turing plant located where it cannot make a profit is a detriment rather 
than an asset to the area. Each industry is an individual case, and 
economics must be applied to each plant. 

These experiences are respect fully submitted to this committee 
based on the work that we are trying to do in developing our area. 

Senator Hunr. Mr. Bradshaw, how long have you been in the posi 
tion you now hold ¢ 

Mr. Brapsuaw. I have been in this work since returning from the 
service in April 1946. I became head of the department 3 years 
ago, in the early part of 1948. 

Senator Hunt. Mr. Bradshaw, I do not think I have any questions 
to ask you. 

I would like to comment that you have presented what appears to 
be a very practical statement from the standpoint of personal experi 
ence, and we appreciate your taking the time to make this trip here 
to Washington to give us the benefit of your experience. 

Do you have any questions ? 

Dr. Apams. Yes, sir. 

Mr. Bradshaw, would your say that any adverse effects have been 
produced on your section of the country since 1948 /Have you noticed 
any substantial slowing down of economic development in the 
Arkansas-Louisiana-Mississippi area ? 

Mr. Brapsnaw. | could not say that I have noticed a difference. 
We've got a long way to go in our area. I have met obstacles with 
reference to markets and the freight problem on industries that would 
utilize our resources, 

a Apams. All right. Let me ask you this: You have stated that 
f. o. b. pricing would have certain disadvantageous effects from your 
lies of view, from the point of view of - region which you repre- 
sent. Now, is it your impression that f. 0. b. pricing is compulsory 
under the present law ¢ 
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Mr. BrapsHaw. No. As TI understand it, I don’t think it’s compul- 
sory but I think there is—and T have found it in the industry that I 
have called on—I have found that there is a question on the general 
industry’s mind as to just what the effect will be depending on the 
economics under which each industry operates, 

Dr. Apams. Do you have on record any case which has been brought 
by the Federal rade Commission or the Antitrust Division of the 
Department of #ustice against any of your firms in the Mississippi, 
Louisiana, or Arkansas are since 1948, for freight absorption ¢ 

Mr. cia No, sir. 

Dr. Apams. You do not ? 

Mr. Brapstaw. No. 

Dy. a ims. In other words, your concern over this problem is more 
of a fear for the future, rather than sad exper lence in the past: 1s that 
correc x 

Mr. Brapsuaw. Well, in the light of my experience [ve tried t 
take certain things .to use it to the advant: ive of deve loping my area, 
and I find that the question of freight absorption is in the minds of 
many industries, as to whether they could locate and compete in a 
relatively small market. 

Now. you can ¢ ‘lassify if both ways. 

Dr. Xpaws. I see. Well, 1 think it should be made clear for the 
record that fre i@ht absorption, under the present law, is not illegal 
per se. It is perfectly permissible when the effect of such freight 
absorption is to increase competition. The only objection that has 
been raised to freight absorption is in those cases where it serves sub 
stantially to lessen competition, and I think you will agree that any 
practice which serves substantially to lessen competition ought. to 
he outlawed: is that not correct / 

Mr. oe iw. I mentioned that in my statement. 

Dr. Apams. Thank you very much, Mr. Bradshaw. 

Senator Hunr. The next witness is Mr. Essig, Denver Chamber of 
Commerce, Denver, Colo. 


STATEMENT OF BEN ESSIG, DENVER, COLO., ON BEHALF OF 
DENVER CHAMBER OF COMMERCE 


Senator Hunr. Mr. Essig, | am a resident of your neighbor State. 
the State that always has had such wonderful cooperation and rela 
tions with Colorado. We welcome vou here this morning. 

Do you have a prepared statement, Mr. Essig / 

Mr. Essig. I don’t have a prepared statement. Not being accus 
tomed to Senate hearings, | simply came down. 

Viv name is Essig, and I’m the vice president of the Gardiner-Den 
ver Co. a small manufacturer of mining machinery, rock graders and 
such machinery. 

As the past eae nt of the Denver Chamber of Commerce and the 
Manufacturers Association of Colorado, Ive had occasion to partici 
pate in er sions on this question and I was asked to come. My dis 
cussion Will be largely on my own company, which we think is typi 

cal of ehaine in ¢ olor: ido. 


We started out many years ago to supply the mines in Cripple 
Creek and Leadville, Clear Creek County, and had an active small 


buSINess, 
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As our growth Improved and the mining business cut off in Colo- 
rado, we wanted additional markets. Our competitors are all in the 
Kast: Chicago, New Hampshire, Pennsylvania; one in California. 

To expand our business, it was necessary to meet the competitive 
price, which we did by absorbing the freight as a part of our factory 
cost, 

As our market continued to expand, we found it hecessary to compete 
at the seaboard, export through New York and San Francisco and 
New Orleans, and it was there necessary to meet compet itive prices at 
those points of export. 

So our business has grown purely on the ability to meet competitive 
prices throughout the United States, inc sping the prices for export. 

I think our business is typical of a great many in Colorado, in 
that there is not the local market. For ex: imple, less than 4 percent of 
our products, between 3 and 4 percent is used in Colorado and, obvious 
ly, if we were confined to the Intermountain States—one being yours 
our production would be 4 percent of what it is at present at our 
Denver plant, and I know, as I say, from the contacts with other manu 
facturers in Colorado, that we are quite typical of other companies. 

Our industry in Colorado necessarily must be based on consumption 
at home primarily, but if we are to expand, if our intermountain in 
dustry is to become great, we must have markets outside of the inter 
mountain area, and that is typical of our mining machinery, our 
sugar-beet manufacturing, and other more or less specialized manu- 
facturing. 

I don’t know that I have anv—that’s the basis of our—we’re certain 


ly in accord with this present bill and the principles as laid down in 
it, and the Standard Oil case in Detroit. 

Senator Hunr. Mr. Essig, let me ask vou: What is the freight-rate 
situation with reference to ship ping your machinery, let us say from 
Denver to Schenectady, and the shipment of machinery manufactured 
in Schenectady to Denver? Is there any differentiation there bet ween 
the two rates / 


Mr. Essia. Let me say at first, Pm nota freight rate expert. ‘Those 
questions are handled by our trafhie department. But, basically, we 
buy our raw mi iterials east of the Mississip pi in the mills in Pittsburgh 
and Chicago, ship that out, and then we return the finished products. 
We don't have occasion to make the COM parison that you mention, 
Of course, our machine tools are bought in the East and ship ped 
out. but. | would Say that the freight is greater eastward than it is 
westward. As I say, Im not ane cant t on traffic. 

Senator Hunt. Do you know of any item where that is not true‘ 

Mr. Essia. 1 can’t answer that question. I wouldn't know enough 
about the freight rates to tell you that. 

Senator Hunt. Let me ask you: You have not suffered by any suit 

v the Federal Trade Commission ¢ Your company has not suffered by 

virtue of any suit that has been filed against your company by the 
Federal Trade Commission 4 Your position is that you have some 
fear that, unless this law is clarified so that there is absolutely no 
question about it in anybody's mind, vou might be subject to difhieulty 
and trouble: is that right ¢ 

Mr. Essig. That is true. Although before I was vice president, 
many vear's ago—lL would say 20 or 25—the Federal Trade Com 
mission questioned our industry rather sharply as to our pricing 
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practices with no adverse result, but there has always been that 
feeling: we didn’t know exactly what the law was. We've never 
known exactly what we could do and couldn't do. We have as- 


sumed — 

Senator Hunt. You feel, if this act is passed and becomes a law, 
that you would be secure as far as absorbing freight on shipments 
that you make in good faith to meet competition 4 

Mr. Esste. Absolutely. 

Senator Hunt. _ questions, Dr. Adams? 

Dr. Apams. Yes, s 

Mr. Essig, how a vou define good faith? What do you mean 
by good faith 4 

“Mr. Essig. Well, there are so many definitions of good. faith, legal 
definitions. I don’t know if T can define good faith. I know what I 
think is good faith: When I do something honestly, with no ulterior 
motive, I think that’s good faith. That might not be good faith 
legally. 

Dr. Apams. I want to get the businessman’s rather than the law- 
yer’s point of view on good faith. Now, you say good faith to you, a 
businessman, means oe things honestly and fairly: is that correct ¢ 

Mr. Essia. Yes, si 

Dr. AbAms. ale what do you mean by doing something in the 
business world with an ulterior motive? Can you think of meeting 
a competitive price in bad faith? How would you define that? 

Mr. Essic. I haven't had any experience in that. I couldn’t define 
that. 

Dr. Apams. I see. In other words, you could not distinguish be- 
tween good faith and bad faith: is that correct ? 

Mr. Essie. No, I can distinguish between good faith and bad faith. 

Dr. Apams. What is your distinction, sir? 

Mr. oe When a man is basically honest, he acts in good faith. 

Dr. Apams. Would you say that the meeting of a competitive price, 
the lower price of a competitor, would always be done in good faith, 
since by usiness 18 carried on for commerce li al adv: antage, for a profit, 
and since that is your objective, the meeting of a lower price of a 
competitor would alw: ays, of necessity, have to be done in good faith? 
Is that correct ? 

Mr. Essig. I could only speak in my own case, but I meet competi- 
tors’ prices to increase our business, a employment, and enlarge 
our business. I do it in good faith, knowing that they are going to 
do the same thing in our area. 

Dr. Apams. Let us carry that one step further. Let us say that 
there is a firm which meets the lower price of a competitor with the 
view, with the objective, with the intent, and with the effect of driving 
that competitor out of business. Would you say that is a wholesome 
situation ¢ 

Mr. Essie. Well, there are many circumstances. I don’t have an 

ccasion to be involved in anything of that nature. 

In our business we want competition. ‘That’s where the public is 
benefited. We can only sell our goods in competition with the other 
manufacturers, and, knowing that the prices are approximately equal, 
because we meet their price, the public gets a better drill. Because 
ve don’t sell on the basis of how cheap we can make the drill or how 
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well we can make it, because we know we're in a fairly equal competi- 
tive price market. 

Dr. Apams. Well, now, assume that an eastern company comes along 
and sets a disastrously low price in your particular territory with the 
view of driving you out of the industry. Would you say that was 
done in good faith, they merely wanted to increase the amount of 
business cone by that firm? Would you sanction the effects which 
such an action would have ¢ 

Mr. Essie. I don’t think I'd analyze it that far. We'd continue to 
make good drills, and then if they were going to sell them cheaper, 
they wouldn't be good drills, and they'd soon be out of business. | 
mean, they'd be doing that to themselves, not to us. 

Dr. Apams. Assume they sell a drill of the same quality as yours 
but they set a disastrously low price in your particular territory and 
in no other territory, with the view of driving you out of business, 
and then raising the prices on the consuming public once your firm 
has passed out of existence. Do you think that is a wholesome situa- 
tion? Do you think that is the kind of a thing the antitrust law 
ought to permit ? 

Mr. Essig. It’s such a hypothetical question. In our case, I don't 
know the answer to it. I mean, it’s an impossible situation to speak of. 

Dr. Apams. You do not think that can happen / 

Mr. Essie. No. 

Dr. Apams. Small competitors have never been driven out by a 
large one through geographical preferentials ¢ 

Mr. Essie. No, not in our area. 

Dr. Apams. Thank you very much. 

Senator Hunt. Thank you, Mr. Essig. 

Mr. Saks, from Cleveland, Ohio. 

Do you have a prepared statement, Mr. Saks / 

Mr. Saks. No, Senator, I do not, because this came up so fast that 
I hardly had an opportunity to prepare one. However, I have a ae 
notes that I can make a statement from, and if that’s permissible, 
will do that and then answer any questions that you may have to a 

Senator Hunr. That is quite permissible. If you will, for the 
record, give your full name and your address and your business. 


STATEMENT OF IRA SAKS, CLEVELAND, OHIO, ON BEHALF OF 
NATIONAL STANDARD PARTS ASSOCIATION 


Mr. Saks. My name is Ira Saks. [ live at 3155 Laurel Road, Cleve 
land, Ohio. I am connected with the Accurate Parts Manufacturing 
Co., making automobile pee 

Senator Hunt. All right, sir. You may begin, Mr. Saks. 

Mr. Saks. My statement will be largely confined to the automobile 
parts industry and the way that industry may be affected by the 
pending law and its relationship, and so forth. 

The automotive parts industry is a multi-billion-dollar parts in- 
dustry in which many hundreds of thousands of people are engaged. 
There are several facets to this industry and, of course, I would like 
to talk about each one of these separately. 

First, there are a great many parts manufacturers who make and 
supply parts and distribute parts, both for original equipment— 
which is for the making of new cars and trucks—and also for replace- 
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ment, which is servicing cars and trucks after they are in the field and 
operating. 

Many of these manufacturers make parts entirely for the car and 
truck manufacturers. Others also have their own distributing system 
inthe replacement field. 

The car and truck manufacturer uses parts for two purposes: First, 
to make new cars and, second, to supply parts to his dealers so that 
he can service these cars. 

The ear dealer or truck dealer buvs all his parts from the manu 
facturer at the identical price and no matter where he is located. He, 
in turn, acts both as a wholesaler and a retailer. He uses these parts 
n three ways: 

First, he uses these parts to repair cars in his own service shop, which 
sa part of his obligation under his franchise. 

He, secondly, sells parts at retail to other car owners who ray 
want to buy these parts to re pair their own cars. 

And, thirdly, he se ns parts to other repair shops and service stations 
who, in turn, sell at retail in the repair work which they do. 

Now, when it comes to discrimination in price, here is a case where 
this car dealer is both a wholesaler and a retailer. When he sells a 
part at retail, he makes two profits. When he sells a part at whole 
sale. he makes one profit. But at the same time he competes oa 
the retailer or the repair shops that he sells to. In other words, 
you bring your car in toa car dealer to replace, we will Sayv.oa Se 
helt or a fuel pump, the ear dealer will put on the hew fuel pump. 
charge the labor in dome SO, and he will make two profits on that 
pump: his wholesale profit and his retail profit. If vou take your 
car in to a service station or repair shop and he replaces that fuel 
pump for you, he will charge you the labor in replacing that fuel 
pump, but he will only make one profit. and that is his retail prolit o1 
hetailaele polit So here isa case of discrimination. 

Now, there are those parts manufacturers who distribute parts in 
the replacement field in competition with the car and truck manu 
facturers. These manufacturers distribute these parts throngh whole 
salers. These wholesalers perform a definite function for the parts 
manufacturer who distributes that way. They buy the parts. They 
receive them. They stock them. They invest their money in them. 
Phe have sales organizations of salesmen Who Yo around To sel] 
these parts. They deliver them. They bill for them. They extend 
credit. They collect, and @ive a lot ot othe Sery e 1h) sddition to 
that. 

Phe average parts manufacturer, and particularly the smaller parts 
manufacturer, is not in the position and cannot possibly do hte uiwin 
warehousing, so that a job ber performs that function for him. 

Now, the prices in our industry are set by the car and truck mann 
facturers. They establish list prices. They establish also the margin 
of profit for the re pair shops and they also allow a wholesaler’ Ss profit 

heir de ‘alers on top of that. 

We have to meet these prices, both from the standpoint of freight 
and from the standpoint of meeting competition, and also from the 
standpoint of being able to allow a margm of profit to these whole 
salers in the performance of their function to us. 

The Federal Trade (Commission's Interpretation of the Rohi nson 
Patman Act, particularly with regard to freight allowance with re 
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gard to meeting price competition, and also with regard to functional 
discounts, has put our industry in a tizzy, particularly that part of 
our industry which is not the car and truck manufacturers’ part of 
the industry. 

As a result, the Federal ‘Trade Commission has recently made cita- 
tions to several hundred small manufacturers and wholesalers, based 
on price discrimination and such things as that, and it is for such 
things as that that | appear here, representing not only my company, 
but also the interest of the National Standard Parts Association, 
which happens to be a trade association composed largely of small 
parts manufacturers and wholesalers, and it is for this reason that I 
want to urge upon the Senate not only the permission for us, to make 

t possible for us, - make it clearly possible for us, to meet price 
ediapetition and to be able to make freight allowances, but also— 
and this is also ome important—to clarify the law with respect to 
functional discounts, because if that is not clarified, sooner or later 
the wholesalers must go out of business because if the Federal Trade 
Commission’s present interpretation of the Robinson-Patman Act 
that a one-price should prevail except for possible savings, then 
there will be no reason for the existence of a wholesaler. And if 
the wholesaler goes out of business, a lot of the smaller manufac 
turers, who cannot afford to do the wholesaling and warehousing 
themselves, will of necessity either be forced out of business or they 
will be foreed to go to the big manufacturer or the chain store for a 
possible outlet, in order to keep them in business. 

Senator Hunr. How recently has the Federal Trade Commissioi 
contacted your industry ¢ 

Mr. Saks. Well, there have been citations made as recently as 
about—less than 30 days ago, the last manufacturer that I know of 
that was cited for price discrimination, and that was the Thompso: 
Products Co. of Cleveland, and previous to that, and Id say withit 
the past vear, the Federal Trade Commission has issued citations 
iwainst, | would say probably 50 or 60 manufacturers and probably 
150 wholesalers. 

Senator Hunr. Would you mind explaining in detail just exactly 
what the citations set out / 

Mr. Saks. The citation, as far as I know—and don’t expect too 
much out of me, Senator, because after we I’m not a lawyer— 

Senator unr. We understand that, 

Mr. Saks. The citation primarily is oe =" on the fact that a certain 
manufacturer will designate a certain wholesaler as his warehouse in 
icertain city, and for the performance of that function of warehousing 
ie will extend to him another 5 or 10 percent discount in order to per 
form that function over and above his general discount to whole 
salers. 

Senator Hunt. And the Federal Trade Commission decided that 
that was an unlawful practice / 

Mr. Saks. That’s right. ‘Their contention is—as a matter of fact. 
they've gone even further than that—their contention is that a manu 
facturer should sell at only one price, regardless of whether he sells to 
inothe Tr manufacturer, a wholesale rr, a chi un store, a hi: yor oll com 
pany, or whoever he sells to, except for that specific difference which 
he can show as a definite saving in his own operations. 
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Now, Senator, you will appreciate the fact that it is impossible for a 
wholesaler to perform the various functions which I have outlined, 
based on the very small saving that the manufacturer can show be 
tween making a shipment of merchandise of like quality to one cus- 
tomer as compared to another. It is impossible for a wholesaler to 
have a staff of salesmen and a warehouse and an investment in a lot of 
merchandise and extend credit, receiving delivery. and all these other 
services, on that sort of a margin. 

So that if that theory prevails, wholesalers will be out of business 
because they cannot stay in business and operate on that sort of 
margin and meet price competition and service competition from the 
car and truck manufacturers who have their own wholesaling and their 
own warehousing set-up. 

As a matter of fact, you have probably seen announced in all the 
papers where the Ford Motor Co. has just embarked on a $500,000,000 
expansion of their warehousing facilities for replacement parts. Now, 
it is impossible for a firm such as ours, doing approximately $5,000,000 
a vear total, having 26 salesmen calling on wholesalers, who in turn 
probably have 1,200 salesmen calling on retailers—for us to establish 
a warehousing system throughout the country with our own men 
calling on these 150,000 outlets with our own salesmen. 

Senator Hunt. Do vou have any questions / 

Dr. Apams. Yes, sir. 

Mr. Saks, my name is Walter Adams, and I am economic consultant 
to the committee. 

Is it your understanding, Mr. Saks, that, under the present law of 
the land, price discrimination is illegal as such, that all price dis- 
crimination is unlawful / 

Mr. Saxs. Yes, sir: that is my understanding. And, furthermore, 
as a matter of fact, 1 know this specifically because of these citations, 
and here are thousands of fellow firms of ours that I know intimately 
who are spending—who have to spend thousands of dollars in defend 
ng themselves. 

Dr. Apams. You are aware of the fact that section 2 (a) of tl 
Robinson-Patman Act—which, by the way, is not being called in 
question under the proposed bill, S. 719—that section 2 (a) of the 
Robinson-Patman Act allows the respondent in a Federal Trade Com 
mission case to show cost justification? In other words, if you, a manu 
facture ea discriminate in price bet ween customer A and customer LB. 
and if that differential reflects no more than the saving in cost of 
doing ibtales with one of them, such price discrimination is perfectly 
lawful’ You are aware - ne fact / 

Mr. Saks. I know that, si 

Dr. Apams. Now, you say eked unless you are allowed to discrimi 
nate mM price, that wholesale ‘rs will be drive n out of business: is that 
correct ¢ 

Mr. Saks. No, sir: that is not—that isn’t what I meant to imply 
What I said was that unless functional remunerations are allowed 
bhevond those shown in costs, 

Dr. Apams. Mr. Saks, I want to point out to you that the usual 
charge made against the Robinson-Patman Act is that it stands for 
so-called soft competition. By that the enemies of the Robinson 
Patman Act mean to imply that it attempts to keep in business firm 
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and businesses which, on the basis of efficiency, should not be in 
business. 

Now you come forward with the same argument, saying that these 
wholesalers, on the pure basis of efficiency, should not actually be 
there but we want to preserve them in the industry; we want them to 
keep going; therefore, we ought to be allowed to discriminate in their 
favor beyond any savings in cost that they effect to us, the manufac 
turers. Is that Vour position / 

Mr. Saks. Well, in a sense, it is, but IT wouldn't " it the way you 
did, on the basis of efficiency. I would put it on the basis of pet 
formance. 

Mr. Apams. Well. what do you mean by “performance” ¢ 

Mr. Saks. You see, what I’m trying to say is that the Federal Trade 
Commission today does not ask you to hypothetically put down on 
paper what it would cost the manufacturer to do his own warehousing 
and wholesaling and show that as a discriminatory element. They 
say: You go back to your own records and show how your saving 
could be effected. 

Now, there is a vast difference between these two processes of 
riving at whether there is discrimination or a payment for a certain 
function or performance of service. 

Dr. Apams. Now, Mr. Saks, 1] am sure you are aware of the fact that 
the antitrust laws in general and the Robinson-Patman Act in partic 
ular do not want to shelter any concern from the rough struggle of 
competition in the market place. The philosophy of the antitrust 
laws is that if you have fair rules equally enforced for everybody, let 
the strongest survive, and if somebody is too inefficient, he ought to 
be driven out of business. That is the theory of the antitrust laws. 
That is the basis of our capitalistic system. 

Mr. Saks. That’s right. That is correct. 

Dr. Apams. Now you are coming forward and proposing that these 
wholesalers, who evide ntly, according to your statement, cannot stand 
on their own feet, ought to be subsidized by receiving discriminatory 
discounts. 

Mr. Saxs. I still don’t agree with the statement that you make, that 
these wholesalers cannot stand on their own feet. They do stand on 
their own feet and they do perform a definite service in the distributior 
of merchandise, and the *v do it efficiently. 

Dr. Avams. If they have a discriminatory price. 

Mr. Saks. Just a minute. The only difference is that in one case 
the manufacturer has that function and he spends that money. In the 
other case, the manufacturer relieves himself of that function and the 
wholesaler spe nds that mone Vv. But those services and the process of 
performance are performed just as efficiently in one case as in the 
other. 

Dr. ADAMS. Let me put the question a little differently. 

Assume that the Federal Trade ¢ eenpuiasn Is successful in man 
taining that no discount ought to exceed the savings in cost that 
wholesaler effects for you, the manufacturer. 

Let us further assume that as a result of such a 
mission, the wholesalers would go out of busin 

Now, somebody would have to perform that 
rect / 


Mr. SAKS. Yes. cir, 
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Dr. Apams. Who would perform that function? 

Mr. Saks. Well, the automobile and truck manufacturers would 
take over a great portion of that business. The chain store, mail- 
order house, and major oil company that distributes through their 
own or leased filling stations, would take over another substantial 
part of that, and then there would grow up out of necessity a number 
of manufacturers who would probably pool their resources in order 
to be able to perform both manufacturing as well as distribution 
functions. 

Dr. Apams. But that would have no adverse effect on your business 
as such 4 

Mr. Saks. Oh, ves, it would. It would have a very adverse effect 
on my own particular business and a good many other manufacturers’ 
business, because instead of supplying our merchandise to the entire 
United States, to all the 250,000 outlets, through 2.500 distributors 
which we have, we would be confined to selling our merchandise to 
about six car manufacturers or maybe a dozen chain stores or half a 
dozen major oil companies, and that would have a terrific effect on 
our business and on the stability of our business, and also eventually, 
perhaps, on the car owner’s cost of these parts. 

Dr. Apams. Now, Mr. Saks, your quarrel is really with section 

(a) of the Robinson-Patman Act: is that correct / 

Mr. Saws. Well, that is along the lines that vou have questioned; 
ves, sir. 
~ Dr. Apams. Your main statement has concentrated on these quan 
tity discounts, but you have not made any particular statement on 
whv section 2 (b) of the Robinson-Patman Act. the so-called good 
faith clause. ought to be amended. 

fixe Saks. Well. if vou mean the matter of pre payvime nt of freioht 

‘fre roht allowance and the matter of meeting price ‘competition, nay 
statement was made along those lines when [ said that the ear and 
truck manufacturers set prices and that their prices are uniform 
throughout the United States. You buy the same part in California 
as you do in Maine, and, therefore, it is necessary for us, to be ina 
like position, to be able to allow freight to our wholesalers and 
retailers in order to place ourselves in the same competitive position, 

Dr. MOIS. That may be true, Mr. Saks, but the Federal Trade 
Commission has never taken action against you or any of the othe: 
manufacturers for violating section 2 (b) of the aet 7 

Mr. Saks. That 1s true. 

Dr. Apams. You have merely been cited for violation of section 
2 (a): is that correct / 

Mr. Saks. That’s correct. 

Dr. ApAMs. All right. so your main argument, then, so far as the 
Robinson-Patman Act is concerned, is with section 2 (a) rather than 
section 2 (b) / 

Mr. Saks. That is on the face of it. as it stands now. Of course. 
our concern, if IT may say so, 1s very een in this respect, and that is 
a concern of a lot of small manufacturers in our Industry, and that Is 
that we never know just what interpretation somebody will put on 
something. Now, if it is the sense of Congress, if Congress 1s con 
vinced that manufacturers should do only manufacturing, that whole 
salers should do only wholesaling, that retailers should do only 
retailing, and if they would clarify that policy so that these various 
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administrative bureaus would be clear on that, and so that we would 
be clear on that, a lot of our people wouldn’t have to spend hundreds 
of thousands of dollars to defend themselves in citations and cases 
of that kind, because no one does these things because they want to do 
it. They do it because the competition in the market place and the 
need for service or meeting competitive services make those things 
essential. 

Dr. Apams. I take it that your company 1s a small] COMpPany ; 
not ¢ 

Mr. Saks. That’s right. 

Dr. ADAMS, Would vou favor repeal ot the Robinson Patman \ct 
on the ground that you as a small company and other companies 
would be better olf, since you would have less of ah expense in dete) | 
ing yourselves before a body like the Federal Trade Commission / 
Wha objection would vou have to the outright repeal of the Robin 
son-Patman Act / 

Mr. Saks. In the first place, Tam not a lawyer and don't know 
enough about the Robinson-Patman Act to be able to make a state 
ment as broad as that. But on the face of it, that would be. to my 
way of thinking, a good deal like burning down your house so th i 
you won't have to pay any more fire insurance. 

Dr. Apams. In other words, the expense you incur in defending 
Cases before the Federal ‘Trade Commission might be called a neces 
sary evil, because the objective of the antitrust laws and, I’m sure you 
will orant, the objective of the Federal Trade Commission, is to mall 
tain competition and protect small firms from the abusive exercise 
of financial power in the market place. Is that correct 4 

Mr. Saks. That is right. 1 don't beheve that on the face of It, 
that 1 would say, as a small-business man, that I would have any par 
ticular quarrel with the aims and purposes of the Robinson Patman 
Act. What I am largely concerned about, or what [I would like to 
bring to the attention of the Senate, is the fact that there are a lot 
of misinterpretation or interpretations placed on some of the pro 
visions that | don't think were originally intended by Congress wihiel 
it passed the Robinson-Patman Act. 

Senator Hunr. Would it be a fair statement to state it this way 
That under the existing law, and by virtue of past actions of t 
Kederal Trade Commission, vou do not know just where you stand 4 

Mr. Saks. That’s correct, sir. 

Senator Hunr. All right. Thank you very kindly, 

Mr. Saks. Thank you, sir. 


Mr. Hunr. Mr. Robeson. 


STATEMENT OF H. B. ROBESON, PRESIDENT, NAZARETH CEMENT 
CO., NAZARETH, PA. 


Mr. Ropeson. Senator, T have a short statement het 

Senator Hunr. Thank vou, sir. 

You may proceed, please. 

Mr. Ropreson. My name is H. B. Robeson. I am president of the 
Nazareth Cement Co., located at Nazareth, Northampton County, Pa. 

My company is a small company. We have only one plant. We 
employ about 385 people all told. Our plant Capacity Is 1.900.000 
barrels of portland cement a year. 


SHOU 
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It may interest the committee to know that of the 151 cement plants 
in the United States, 40 are operated by single-mill companies. The 
rest are owned and oper: ated by the so- -called chain companies, 

Mr. Chairman, I am grateful for the privilege of telling my story 
before the Small Business Committee because it is high time that 
we inquired into the subject of competitive freight absorption with 
a true perspective of its effect on small business. I have heard it said 
that the denial of the right to absorb freight will help the small-busi- 
ness man in our industry. Nothing could be further from the truth. 
We who have only a single plant must be able to absorb freight or, 
under competitive conditions, we will surely die. 

Let me explain why this is so. In my own county, Northampton 
County, there are 11 cement plants. In the entire Lehigh V alley dis- 
trict of Pennsylvania there are 17. Of these, 9 are owned by single 
plant companies. 

In 1950 about 88,000,000 barrels of cement were produced in the 
Commonwealth of Pennsylvania, but only 15,000,000 barrels were 
consumed there. Obviously, about 60 percent of our output must be 
shipped outside the State. This means that we must enter markets 
that are closer to competitors’ mills and, in normal times, this means 
we must absorb freight to reach those markets on a competitive basis. 

From 1899, when our little plant started to ship cement, until the 
Supreme Court decision in the Cement case in 1948, the Nazareth Co. 
had free access to all markets on the North Atlantic Seaboard and 
we shipped our cement all the way from Maine to Virgimia. This is 
no longer true. 

In proportion to its weight, portland cement is one of the lowest- 
priced industrial commodities. Our price at the mill today is two- 
thirds of a cent a pound. Consequently, transportation charges repre- 
sent a high proportion of the total cost to the buyer. Current freight 
costs average about 25 percent of total delivered cost to the buyer. 

Most buyers, even small ones, buy from as many as five or six cement 
companies. The large buyers in the big cities will buy from as many 
as 10 to 15 cement companies, depending upon the number of manu 
facturers soliciting that market. 

With a less favorable demand than exists today, with rigid f. 0. b 
mill selling, we would be shut off from over 50 perce nt of our old 
customers, many of whom we have been selling for over 25 years, and 
shut off from markets that in former years consumed over 50 percent 
of our shipments. 

Probably the best example we can give is the State of Connecticut. 
There are no cement plants located in Connecticut. The mills that 
have traditionally served the Connecticut market are both the Lehigh 
Valley mills and the Hudson River mills. With the single exception 
of a small piece of territor 7 along the New Haven Railroad up as far 
as Milford, we would be at a freight disadvantage as compared with 
the Hudson River mills. 

For instance, in Waterbury, one of the important industrial cities 
of the State, freightwise we are 16 cents a barrel higher than out 
competitors in the Hudson River district The pri cipal ready mixed 
concrete company and concrete products manufacturer of that city 
has bought cement from our company ever since they came into ex 
istence. They have continued to buy some cement from us this year. 
paying us the 16 cents, for without the benefit of our shipments they 
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would have been left high and dry. We, in turn, have recognized a 
long-time obligation and kept them supplied with cement in propor- 
tion to our other customers, based on previous purchases. From their 
expressions, while they are grateful for the service we have given 
them, they doubt that they will be able to buy from us in the future 
unless we can sell them at an equal price. 

The reason I cite Connecicut is that it is the best example I know of 
a market that should be free and open to all shippers. There are 
no mills within the State and, as we said before, they must depend 
upon ouside sources for their cement. 

Fortunately for our little company, the abnormally high demand 
for cement caused by the tremendous backlog of construction which 
accumulated during the war period has suspended normal! competitive 
forces for the past several years. Buyers have been willing to pay 
full freight charges, often from distant mills, in order to satisfy their 
need for cement. All cement manufacturers, large and small, have 
operated at full capacity and last year the industry made a new 
record of shipments: 228,000,000 barrels. 

The question that concerns me as a businessman is: How long will 
this heavy demand continue Already Government restrictions 
construction have tended to slow down the demand for 
thoug! 


on 
cement, al 
1 it is likely that cement will be Mm short supply for the ba lane ec 
of this season. However. if Government controls on construction con 
tinue, 1952 may find the small manufacturer forced into a less satis 
factory position. When that time comes, as it lv} 1] 


il rt ve i 
} + . . ron ] . . ; 
De torced to absor| ireight to meet the prices of our thiore Tavol i\ 


located competitors, or else relinquish the market 
cannot survive. 
I am asking, Mr. Chairman. that the Congre 


Without which we 


3 assure me and 
thousands of other small-business men like me. that we have the 
right to meet competition and the right to absorb freight under the 
Federal antitrust laws. Because of this committee's interest in small 


business, I am confident the committee will recommend such lee@isla 
Tiron. 


So far as we are coneerned., the confusion resulting from thre Sy 
preme Court decision in the Cement case has never been cleared uy 


It istrue that the position of some members of administrative : 
has apparently ( hanged, but I do not feel that we ean bank t 
on the permanency of any administrative announcements not found 
in the statutes. 

For my company’s part, we will not have full confidence in our right 
to meet competition until the statutes specifically state that we may 
do so and in such a way that we are protected against rulings based 
upon personal economic theories of sometimes overzealous adminis 
Lrators, 

It is rather ironieal that a prohibition agaisnt freiaht a rptio 
leged|y designed to strengt hen the position of the small 
operates in exactly the opposite fashion, 


The larger chain cony 


with a number of mills scattered around the country 
better position to absorb fluctuations in demand in Various markets 
than is the single-plant company. Also, the larger company with 


fs many-times-greater financial resources can. if necessary. build 
: : : 
vocal distributing stations near large consuming markets and meet 
ocal competition, without risking violation of the law. A small com- 
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pany like mine, however, does not have the resources to build such 
local distributing stations. If we cannot meet the lower delivered 
prices of competitors more favorably located, it may be only a matter 
of time until we will be forced to give up entirely. 

I have read congressional debates on this bill, S. 719, and I know 
that Senator Long is a friend of the small-business man. Yet I was 
shocked to hear a friend of small business urge the defeat of this 
legislation on thé ground that it will compel industry to build branch 
plants throughout the country. Senator Long has stated that because 
of the Supreme Court decision in the Cement case, new cement mills 
are being built in his and in adjoining States. 

Who is building these mills? You should know, Mr. Chairman, 
that each of those hew mills is being built by one of the so-called 
chain companies. If Senator Long is correct—and I don’t think he 
is—it is the small-business man who is being injured by this trend to 
the benefit of the larger and wealthier chain companies. 

Furthermore, I re | confident that the Supreme Court decision was 
not responsible for the « ‘on struction of these new plants in the South. 
They are the saa of increased demand for the cement because of 
the industrialization of the South. 

Pennsylvania, Illinois, or even Virginia cement mills would never 
expect to sell cement in Louisiana. Freight rates just about prohibit 
any sales more than 200 to 250 miles from a plant. Those new 
southern mills will not take business from the northern mills and 
would, in my opinion, have been built even if there had been no FTC 
Case. 

Mr. Chairman, I appreciate your taking the time to listen to my 
story, for I feel very strongly about this matter. If Congress would 
a small business and give us the right to compete in order that 
We nay survive, it must enact this legislation, Deny us that right, 
nie you deny many small businesses the right to exist. .As one who 
should know, and as one who has invested a substantial part of his 
life’s savings in a small-business enterprise, IT urge upon you the 
enactment of this legislation. 

Senator Hunt. Thank you very kindly for that precise and very 
direct statement. 

I want to ask you about a method of absorbing freight charges. 
As I understand it, if you own your own fleet of trucks—which prob 
ably does not apply to cement—but if you did own your own fleet of 
trucks and would deliver from your own mill, then you could absorb 
all of that cost, could you not, legally / 

Mr. Roserson. I don’t know how to answer you on that, Senator. 
[ don’t happen to be involved in the traftic situation in my particular 
plant. it would be beyond my experience. 

Senator Hunt. Or if you would establish a warehouse 500 miles 
from your mill and transport in your own trucks to that warehouse 
and then sell from that warehouse, you could sell as f. o. b. warehouse, 
absorbing all of the freight from the mill to the warehouse 2 

Mr. Ropeson. That’s correct, 

Senator Hunr. Now, my question is this: Does that not give in 
directly to the large companies a very considerable advantage, who 
have the vreat resources to establish these warehouses all over the 
United States, and whether they ship by rail or whether they ship by 
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truck, if they distribute from their warehouse, regardless of where it 
is, they can sell f. o. b. warehouse; is that right ¢ 

Mr. Ropeson. That’s correct. Asa matter of fact, there is one other 
very distinct advantage they have under the present situation, as- 
suming no freight absorption, following the same principle, Senator. 
Where a chain company has series of plants, it’s entirely possible that 
they could ship a semifinished product from one plant to another 
plant, and that would be considered an element of cost within it- 
self. It would not be considered an element of freight, if the final 
sale was made out of their more favorably located plant. I mean, 
that situation has been present ever since we ve been in this particular 
situation, 

Senator Hun. ge you have any questions / 

Dr. ADAMS. Yes, Sl 

May I ask what tis conttatiaatioa of your company is? 

Mr. Roprson. Oh, about $5,000,000. 

Dr. Apams. In other words, we could classify itasa small company é 

Mr. Ropeson. Yes. 

Dr. Apams. Were you a member of the Cement Institute ? 

Mr. Ropeson. We were a member of the Cement Institute when it 
Was In existence; yes, sir. 

Dr. Apams. I am sure you have read the Cement decision rendered 
by the Supreme Court in 1948, 

Mr. Ropeson. As much as a layman could make out of it 

Dr. Avams. You might recall a statement which Mr. Justice Black 
made on page 42 of the pamphlet edition, which I quote: 

Most of the objections to the order appear to rest on the premise that its 
terms will bar an individual cement producer from selling cement at delivered 
prices, such that his net return from one customer will be less than that from 
another even if the sale be made in good faith to meet the lower price of a 
competitor. The Commission disclaims that the order cun possibly be so under- 
stood, nor do we so understand it 

Mr. Justice Black tried to make it clear in that statement that 
freight absorption as such was not the issue in the Cement case. It 
was the exercise of freight absorption with the purpose and with the 
effect of substantially lessening ¢ ompetition that led the higher court 
to rule against the Cement Institute. Is that your understanding, 
Mr. Robeson / 

Mr. Rosrson. I don’t follow that entirely, Doctor, from this stand- 
point: That immediately after the so-called Cement decision, there 
were a number of statements issued by members of the Federal Trace 
(‘ommission, from which it was possib le, and which we very definitely 
inte Pages that we were not permitted to absorb freight. In other 
words, it was following out the theory which in my little reading 
I pic ed up and followed out, and Dr. Fetter and Mr. Wooden picked 
up that theory, that mill net would be a form of discrimination. And 
that atmosphere has not been completely cleared. There has been 
some swing of personal opinion since that time. The atmosphe re 
I’m thinking now definitely of the atmosphere we were in in 1948, 
immediately after that decision, Now, there has been a swing away 
from that, but thex are personal opmions. That’s the point I make, 
Doctor; that I’m going to feel a lot happier as a businessman with 
future decisions to make, if the statutes say ] may absorb the treight 
and everything else that would go with it. 
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Dr. Anams. Mr. Robeson, I am sure you are aware of the Federal 
Trade Commission announcement of policy which was issued in a 
notice to its staff on October 12, 1948, after the Cement decision was 
handed down. If that document is examined carefully, I am sure 
you will find that throughout they make the point that as far as the 

Federal Trade Commission is concerned, price discrimination is not 
unla¥ ful per se; freight absorption is pertectly permissible; the only 
time the Commission, according to its own announcement here, wants 
to move in to check price discrimination or freight absorption is 
where there is a substantial lessening of competition and a tendency 
to create a monopoly. Now, you can read the es state- 
ments and the Commission’s press releases since 1948, and I do not 
think you can point toa single one in which they have said that freight 
absorption per se or price discrimination per se are illegal. 

Mr. Roseson. Well, Doctor, that’s true, but on the other hand, that’s 
a pronouncement of an administrative body. I have seen the atmos 
phere change in the past and it can change again in the future. 

Dr. Apams. In other words, you have very little confidence in the 
Federal Trade Commission; is that correct ? 

Mr. Rorrson. No; I wouldn’t say that, Doctor. I merely say this: 
That that’s a pronouncement of people in charge of the Commission 
at the present time, but as a businessman I don’t know what the atmos- 
phere will be 2 years from now. 

Dr. Apams. Well, how about the courts? After all, the Federal 
Trade Commission’s statements are not final, you know. Any Com 
mission order has to be appealed in the courts. Would you feel that 
the courts give you adequate protection against a change of philos- 
ophy or a change of point of view on the part of the ¢ seals iiatbeat® 

Mr. Rosrson. Well, they do to a probably—oh, let me put it this 
way: A little greater st: ability. In other words, even court opinions 
do change with the times. 

Dr. Apams. Well, do you not think that that is a healthy thing? 

Mr. Rosrson. Oh, yes; I do. Except my only point here, Doctor, 
is that we’re in a confused state. For instance, let me just give you 
an example: Prior to 1948, prior to the Cement decision, I had 
recommended to my board of directors to fo ahead with an e Xpansion., 
Now, the minute the Supreme Court decision was announced, the 
nents services announced that the smaller manufacturers were 
going to be seriously hurt. I mean one or two of them happen to 
have me diame my company’s name specifically. 

Well, I don't mind te Hing \ you that scared Ly board of directors 
It backed them away from it. Now, it just so happens it was unfor 
tunate, because since that time we've come through a period of about 
as nice a demand as the cement industry has e njoyed in this country, 
and we were without that capacity. I still have that problem before 
me. From a commercial standpoint, I would like to go ahead with 
that enlarged kiln. It would give us about a 10 percent increase in 
capacity. But you can see my position in going back to my board, 
and they say, “Well, Robeson, you make this recommendation, but 
on what basis do you know that you will be able to get out of the 
Lehigh Valley?” 

And, frankly, if we’re confined to the territory in which we have 
favorable freight rates, we just can’t develop enough tonnage to 


keep ourselves going. 
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Senator Hunt. Do you have this fear also: That while you would 
get justice from the courts eventually, it would be expensive and 
time consuming, and in the meantime you would be—categorically 
speaking—up in the air? 

Mr. Ropeson. That’s correct. 

Senator Hunr. While, on the other hand, the Government with 
their full-time attorneys and with the Federal Trade Commission, it 
is perhaps immaterial to them how much a case costs, how long it 
takes, or how much inconvenience if may cause to Vou, 

Ll have often thought that the complexities of our court procedure 
and the cost of suits nowadays are the vreatest aids to monopolies 
there are in the country. 

Mr. Ropeson. Yes, sir. 

Senator Hunr. Thank you very kindly. That completes the 


hearings for today. 
(Whereupon, eG if: 30a, Ma Tuesday, July 24, 1951, the committee 


adjourned. ) 
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WEDNESDAY, JULY 25, 1951 


UNTrep STATES SENATE, 
SUBCOMMITTEE ON Price DiscrrMiNnatrion 
AND THE BasinG-PoInrt SystTeM OF THI 
SELECT COMMITTEE ON SMALL BUSINESS, 
Washington, ee £7 

The subcommittee met, pursuant to notice, at 10 a. m., room 457, 
Senate Office Building, Senator Hunt, chairman, presiding. 

Present: Senator Hunt. 

Also present: Dr. Adams. 

Senator Hunt. The subcommittee will come to order. 

This is a continuation of the meeting of the Subconimittee on Price 
Discriminations and Basing Point hearing, with special reference to 
Senate bill 719. 

[ want to insert into the record at this point a telegram dated Wor 
land, Wyo., July 25, 1951, addressed to the junior Senator from Wyo 


ming, which reads as follows: 


{m advised you are currently holding some hearings on Senate bill 719 
amend Robinson-Patman Act. Producers of sugar beet favor passage of this 
bill for the general reason that it would clarify the responsibility of all sellers 
who in good faith meet prices of Competitors and for the specific reason that 
the interests of the beet-sugar industry both producers and processors require 
that the right be legally secured to sell sugar against competition of cane sugar 
from off-shore sources and meet freight costs The selling System of this industr\ 
has been established on a freight-absorption basis because it meets the actual 
competition of outside sugar which takes more than 70 percent of American 
market under quota control and price influence of Sugar Act. Our position is 
unchanged from that stated before the Capehart committee in November 1948 

The telegram is signed “W. J. Gorst, president, Montana-Wyoming 
Beet Growers Association.” 

The first witness this morning Is Senator Johnson. He has not yet 
arrived. Would you contact his office or his committee and tell him 
we are waiting for him. 

The committee will stand at recess until Senator Johnson arrives. 

(Short recess. ) 

Senator Hunt. We are ready to proceed, Senator. 


STATEMENT OF HON. EDWIN C. JOHNSON, UNITED STATES 
SENATOR FOR THE STATE OF COLORADO 


Senator Jounson. Mr. Chairman, I appreciate the opportunity of 
appearing before the Senate Small Business Committee to discuss 
with you the need for enacting S. 719. There are many reasons why 
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this legislation must be enacted, including its importance in the indus- 
trial development of the West. However, pursuant to what I under- 
stand to be the purpose of these hearings, I shall confine these remarks 
largely to the beneficial effect of this legislation on small business. 
You will probably want your record to show the hearings previous- 
ly conducted and the congressional deliberations already taken on 
related legislation. I, therefore, ask to include in your record a sum- 
mary of congressional action in this field from May 24, 1948, to date. 
Senator Hunt. Without objection, the record you speak of will be 
secured and will be inserted into the records of this hearing at this 


pe int. 
(The summary referred to is as follows: ) 


SUMMARY OF CONGRESSIONAL ACTION ON FREIGHT-ARSORPTION LEGISLATION, 
May 20, 1948, Tro Jury 26, 1951 


May 20, 1948: Resolution (S. Res. 241) introduced for study of FTC pricing 
practices 

June 2, 4, 1948: Eight witnesses heard on resolution. 

June 12, 1948: Resolution (S. Res, 241) approved. 

November 9 through December 8, 1948: Hearings held on pricing study; 109 
witnesses heard 

January 5, 1949: S. 236 introduced by Senator Ed C. Johnson (Colorado). 

January 24, to February 18, 1949: Hearings held on S. 236. Heard 21 witnesses. 

February 18, 1949: S. 1008 (moratorium) introduced by Senator Francis J. 
Myers (Pennsylvania) 

March 11, 1949: Report on Senate Resolution 241 filed (77 pages). 

March 380 to April 1, 1949: Hearings on S. 1008 before Senate Judiciary Com- 
mittee; 13 witnesses. 

April 27, 1949: S. 1008, moratorium, reported favorably by Senate Judiciary 
Committee. 

May 31, 1949: S. 1008S called before Senate for debate. 

May 31, 1949: S. 1974, permanent legislation, introduced by Senator J. C. 
O'Mahoney, to be substituted for Myers moratorium bill. 

June 1, 1949: O'Mahoney bill substituted for moratorium and passed Senate 
by voice vote. 

June 8, 1949: Hearings on 8S. 1008S by House Judiciary subcommittee; 2 wit- 
Nesses. 

June 14, 1949: Hearings by House Judiciary Committee. Witnesses, Congress- 
man Patman and three other Members of Congress 

June 21, 1949: S. 1008 reported favorably by House Judiciary Committee. 

June 30, 1949: Hearings on S. 1008 before House Rules Cominittee ; 4 witnesses. 

June 28, 29, 30, July 1 and 5, 1949: Hearings by House Small Business Com 
mittee in opposition to S. 1008. Fifteen witnesses 

July 6, 7, 1949: S. 1008 passed House with amendments by voice vote. 

August 10, 11, 12, 1949: Debate in Senate on motion by Senator Russell Long 
(Louisiana) to avoid sending bill to conference, so that a motion could be made 
to adopt House report. 

August 12, 1949: Above motion defeated, 48 to 27. 

October 13, 1949: Conference report filed. 

October 14, 1949: Conference report approved in House, 200 to 104 (after 
debate). 

October 17-18, 1949: Debate in Senate on conference report—action post- 
poned to January 20, 1950. 

January 20, 1950: S. 1008 returned to conference to make a change in the bill 
suggested by the Attorney General. 

February 28, 1950: Debate in House opposing returning bill to conference. 
Motion to reappoint conferees carried 240 to 144. 

March 14, 1950: Second conference report filed. 

March 14, 1950: Debate on second conference report in House. Report ap- 
proved by voice vote. 

May 25 to June 2, 1950: Debate on second conference report in Senate. Re 
port approved 48 to 27. 

June 16, 1950: Veto by President of S. 1008. 
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August 24, 25, 29, 1950: Hearings by Interstate and Foreign Commerce Com- 
mittee on what FTC is doing to eliminate confusion. Two witnesses. 

December 13, 1950: Report (2627) by Interstate and Foreign Commerce Com- 
mittee on competitive freight absorption. 

January 29, 1951: S. 719 introduced. 

February 22, 1951: H. R. 2820 introduced. 

July 2, 1951: Senate debate on 8. 719. 

July 18 to 26,1951: Hearings by Senate Small Business Committee on S. 719. 
Twenty-nine witnesses. 

July 11-13, 1951: Hearings by House Judiciary Committee on H. R. 2820. 
Seven witnesses. (Hearings not concluded.) 


Recapitulation 
Fay orable voted 
Senate 


House 
Total 


Day s of debate: 
Senate 
House 


Total 


Days of hearings: 
Senate 
House 


Total 


Witnesses heard 
Senate 


House 


Total . el. 
Insertions in Congressional Record: Estimated at over 200 (approximately 100 
insertions in Record by Congressinan Wright Patman alone). 

Senator Jounson. You will note that approximately 200 witnesses 
have been heard by four congressional committees. This figure in- 
cludes some duplications. For example, Mr. Burger, who testified 
here earlier, had testified previously before three congressional com 
mittees. Dr. Mund, Mr. Frates of the druggists, and others had tes 
tified previously, There have been 18 days of congressional debate on 
the subject. Over 40 days of congressional hearings. Three votes in 
the Senate and four in the House were taken in favor of legislation to 
permit good-faith meeting of competitors’ lower prices. 

For the sake of posterity, 1 would hke to correct an erroneous 1m- 
pression about the origin of these hearings. In the Senate debate on 
July 2, 1951, Senator Long suggested that if the Senate would agree 
to a continuance for the vote on S. 719, the Senate Small Business 
Conmittee might hold hearings on the bill, 

1 was one of those who later in the debate, sought to secure a unani- 
mous-consent agreement to limit the debate and fix a time for the vote. 
And I suggested on the floor, Mr. Chairman, that the Senate Smal] 
Business Committee might very well want to hold hearings on the 
issue. While all of us realized that if the debate were continued the 
Senate Small Business Committee would be free to hold hearings, 
and probably would do so, the record is clear that the ¢ontinuance 
was not for that purpose. The Senate did not direct the Small Busi- 
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ness Committee to hold these hearings or refer the bill to this com- 
mittee for a report. 

Speaking for myself, Lam glad that you have gone into this matter. 
It is a good thing. It would be unfortunate, however, if the record 
of these hear ings indicated that the Senate had referred the bill to this 
committee for a report. Of course, that would not be proper in view 
of the provisions of the resolution creating the Small Business Com 
mittee. I would like to include a Copy of that resolution in these 
—— to preserve the record, 

Sen: r Hv nr. Without objection, it will be inserted in the record 
of the te earmg. 

‘The resolution referred to is as follows :) 


RESOLUTI 

Resolved, That there is hereby created a select committee to be known as the 
Comuniitee on Small Business and to consist of thirteen Senators to be appointed 
by the President of the Senate as soon as practicable after the date of adoption 
of this resolution and at the commencement of each Congress 

It shall be the duty of such committee to study and survey by means of research 
and investigation all problems of American small-business enterprises, and to 
obtain all facts possible in relation thereto which would not only be of public 
interest, but which would aid the Congress in enacting remedial legislation, and 
to report to the Senate from time to time the results of such studies and surveys. 
No proposed legislation shall be referred to such committee and such committee 
shall not have power to report by bill or otherwise have legislative jurisdiction. 

Senator Jounson. This bill does no more than permit one seller to 
meet the lower price which his competitor offers to his customers; and 
then only when he does so in vood f: uith, and does not know or have any 
reason to believe that the competitor’s price is unlawful. 

The bill does not atfect the basic requirements of the Robinson 
Patinan Act. It does not change the present rules against giving 
discriminatory price discounts Lo chain STOVeS, It does hot permit 
thie Pp! ice advantages to A. & P. with which witnesses appearing before 
your committee have been concerned. 

lt dloes pernilt the seller to compete, by meeliIng his competitor's 
lower price, but only after he has satisfied | himse lf. acting as a reason 
able and prudent man, that the competitor Ss price is not unlaw ful. 

Pi ce dist rimination in) fevol of Yrocery chains will hot be affected 


1? 


or permitted by this bill eo those now permitted by existing law. 
| 


I am not an expert, Mr. Chairman, on small business, but I do claim 
to be an expert in listening to the complaints small-business men all 
over the country, and partie ul: rly in the West, have vive nto me, both 
private ly and in committee he arimngs, on the need for thi s legis slation. 
lL have been listening to them tell me of the need for this loaidhation for 


over 5 years. 

denial of the right to meet competition affects both buyers and 
sellers. Generally speaking, the buyers are largely small-business 
men. This bill has little application to the sale of brand-name or 
trade-mark articles sold in drug or grocery stores. It applies pri- 
marily to basic commodities like steel, sugar, cement, chemic als, oils, 
and lumber. In the purchase of these goods, one dealer cannot afford 
to pay a highe ‘r price than the dealer across the street, because con 
sumers of these goods will not pay to one dealer a higher price than 
his competitor is charging for like goods. If you deny a distant seller 
ther ieht to meet the lowe r pr ice of the nearby seller, you coerce every 
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dealer into buying from the closest producer or else paying a premium 
price. When the closest producer is unwilling or unable to sell to 
a dealer and distant produce rs cannot meet the lower price of the local 
producer, you place an insurmountable competitive obstacle in the 
path of that dealer. 

Had S. 1008 become law last year the steel companies would have 
immediately started absorbing freight. Our committee found that 
this would have meant a saving to steel buyers of 890,000,000 a year. 
Most of those buvers are small-business men. 

| have received il letter from a freind of hile this moraine 
a small busimess Dad) who uses steel in his fabricating plat t, and 

small plant, the Silver Engineering Works, Inc., of Denver. 
1 this letter he said: 

Why anyone in business should oppose this bil 
Ss merely ti t vou know that the steel industry 
ested i assuage of the bill 

The steel industry he is talking about is the fabricating end of the 
steel industry. ‘There is, of course, a steel industry at Pueblo, Colo., 
where we produce rails and wire. But the steel industry that Tom 
Fahey for the Silver Engineering Works is talking about are the 
fabricators around Denver who use the steel of the big steel compatiie 

I would like that letter to appear in the record. 

senator Lx NT. Without objection, it wll he inserted in the recora. 

(The letter referred to is as follows :) 


Senator Epwin C. JOHNSON, 
Office Building, Washington, C. 
ron: T understand that the basing-point 
st 3 and that there is considerable Opposition t 
Why anyone in business should oppose this bill, 1 
lv to let you know that the steel industry in 
ested in passave of the 
Yours very truly, 


SILVER ENG! 
Tom FAHEY 
se] ator FOHNSON, Since then the Kore; an Wa has made It ubhneces 
sary for the steel producers to absorb freight to sell their goods. b 
their customers stil] need tiose savihys The ite rean War, ot COUTrSe, 
made a seller's market and not a buyer’s market, and that changed thi 
pPrevcure 
When the dealer ts compelled to buy from the nearest supp! er, 
because a distant seller WIUST ¢ harge i higher price, he lose 


all Oppo 


tunity to get service from his supplier. Shipments will be made 
when the suppli r wants to make them. They will be of the quality 
and kind that the s sup pli er sees fit to give the dealer and hot necessal ily 
what he wants. There w “H be no effort to help the de: aler 1] 
hess activities, for the dealer is he ‘Ipless and cannot 1 ike his business 
any \ here else. 


WS Dus 


( ertainly it is not in the best interest of the small dealers to deny 
the sellers the right Lo reduce their prices to meet the lower 
of the nearest producer and thereby o1ve the dealer several] 


who can compete for his business. It is not. and in)? 


evel 
best interests of these small dealers to give a monopoly 


tO 1 


seller, for it takes no argument hy me to demonstrate to t) 
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tee the hardships imposed upon people who are compelled to deal 
with a monopoly. So much for the buyers. Now let us consider the 
sellers. 

The effect upon sellers of denying the right to meet competition in 
good faith, applies to all businesses, large and small; but it imposes 
the greatest a on the small-business man. This has been ably 
demonstrated by the distinguished junior Senator from Louisiana. 
He urges that, if we deny businessmen the right to meet competition, 
many of them will have to build a branch plant in Louisiana. 

I ask you, Mr. Chairman, who has the money to build these branch 
plants all over the country? The Senator from Louisiana has referred 
on the floor to new cement mills being built in his State and in adjoin- 
ing States. These mills are being built by the larger and wealthier 
companies who already have a number of plants throughout the coun- 
trv. ‘To the extent that what the Senator from Louisiana wishes to 
see accomplished is done, you would do no more than to deprive the 
small-business man of the right to compete in distant markets. 

The small-business man must be free to sell the goods he produces 
in his factory wherever he can find a market. That requires that he 
beable to meet the prevailing rice in that market. 

It is generally recognized that a prohibition against meeting com- 
petition can be avoided by building a chain of warehouses throughout 
the country and selling f. 0. b. each warehouse. Again, Mr. Chair- 
man, Who has the money to build these warehouses? With the high 
income taxes we are now compelled to levy, the small-business man is 
unable to use even his profits to build branch factories or chain ware- 
houses. If we are going to set small-business men prosper, grow, and 
expand their operations, we must open the door of competition to them 
and permit them to compete In any market. 

You must also remember that the big fellow can create a market 
for his product by large expenditures for advertising. The public 
will buy almost anything that 1s advertised sufficiently. Here again, 
who has the mone Vv tospe nd great amounts of mone von creating a new 
market for his product? Mr. Chairman, the little fellow can only 
compete in a market when he can meet the prevailing price in that 
market. The little fellow 1 iene legislation. 

We all favor the growth and expansion of small business as a means 
f combating monopoly. We cannot, however, expect small-business 
o grow if we create a barrier around their plants beyond which 
they cannot sell their voods, When they don't have the mioney to 
branch factories throughout the country, we freeze these little 
fellows in their local market if f they cannot meet the lower prices Ot 
their con Sanka by absorbi he tre ight. That isn’t the w: av to helt 
monopoly. On the contrary, we should encourage those little fellows 

the market for their product unity! they are 

lest } ossible area. 
been suggested by some that this bill would permit unfan 
discrimination in the grocery and drug fields. This charge is 
ssipoeted by the plain language of the bill. Under this bill, 


( 


1 


‘Her can only meet the lower price which his competitor is giving 


1 
s customers when there is no reason for him to believe that it is 
inlawful price. This provision will not permit anyone to grant 


A 


‘air discriminatory prices to chain stores. Furthermore, the grocers 





PRICE DISCRIMINATION AND BASING-POINT SYSTEM 203 


and druggists, who are disturbed because they have been misinformed 
about this bill, sell primarily brand-name commodities. 
srand-name manufacturers generally sell to both the chains and 

the independents, and the law does not permit them to discriminate 
against the independents. Brand-name sellers who distribute through 
both chains and independents cannot lawfully give unfairly low 
prices to the chains. This bill does not permit meeting an unlawful 
price. Since no one can lawfully start such discrimination in favor 
of the chains, no one could law fully meet such a discriminatory price 
under this bill. 

Brand-name goods always sell at a higher price than unknown and 
unbranded goods of the same general classification. It is not con 


mon practice for a brand-name seller to meet the lower price of Ww) 
branded goods, and clearly he would not be i vood faith under t! 


bill in doing so. Asa practical matter this bill just doesn’t apply 
the brand-name commodities sold in drug and grocery stores. 

The Hipage Trade Commission has proposed that the bill 
amended by permitting the good faith meeting of competition ex 
cept where ae result may injure competition, Phis would, of course, 
emasculate the bill and completely reverse the Supreme Court. The 
Supreme Court has held that whenever one customer gets a lower price 
than another there is always an cen to competition. In the 
Standard Oil ease that Court said that 

[It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer's level as well as at the dealer's 
resale level, whether or not the reduction to the dealer is discriminatory 

Then the Court went on to interpret the Commission’s construction 
of the statute, which is on the same theory the Commission now urges 
in its proposed amendment to this bill, an id it said: 

The proviso in S. 2 (b), as interpreted by the Cot 

n there was or might be an injury to competit 
interpreted, the proviso would have sue ittle, if 
practically meaningless We may, 
to permit the natural consequences to foll 
good faith a lawful and equally low price of its competito 

Witnesses before this committee have cdiseussed the question of the 
legality of the competitor's price being met. It has been urged by 
some that the Supreme Court held, and that this bill should require 
that the price being met must actually be proved to have been law full. 
The bill requires that the seller act in good faith, as a reasonable and 
prudent man, and make a proper investigation of the competitor’s 
prices 

However, 1f after such Investig ition he ean find not! HN that would 
cause a reasonable man to believe that the competitor's price is un 
lawful, he would be authorized to meet that price. 

Only by an examination of the competitor's books could a seller be 
absolutely certain that the competitor's price was calaartul This is 
particularly true where the e ompetitor’s lower price is based upon cost 
savings because of the quantities purchased, which discounts are ex 
pre ly permitted by the Robinson Patman Act. 

I belie ‘ve that the rule of law that is provided for in this bill zn the 
view which the Supreme Court e Xpresse “din the Standard Oil ¢ in 

pite of the fact that it referred to meeting lawful lower eee “The 
supre me Court. also. howe ver, talked about “realist cally meeti 


y } 
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good faith the price offered to that customer.” It quoted with ap- 
proval from its prior decision in the Stanley case in which it said: 
the statute does not place an impossible burden upon sellers 


and that it— 

requires the seller, who has knowingly discriminated in price, to show the ex- 
istence of facts which would lead a reasonable and prudent person to believe 
that the granting of a lower price would in fact meet the equally low price of a 
competitor. 

This bill, therefore, requires the same standard which the Court 
read into the present law in the Standard Oil case. It requires that 
the seller act as a reasonable and prudent man, realistically compet- 
ing in good faith, in reaching a determination of the legality of his 
competitor's price. It would not, however, place an impossible burden 
on his seller 

There is, as you know, no limitation whatever in the present law on 
the legality of the competitor's price being met. To the extent that 
this bill prohibits meeting unlawful prices, it writes into the law a 
safeguard not contained in the existing statute, although the Supreme 
Court appears to have interpreted existing law to provide for that 
safeguard. This construction of the present law, and of this bill, is 
sustained by the Department of Justice. On July 10, 1951, the Deputy 
Attorney General wrote the chairman of the House Judiciary Com- 
mittee, with respect to a companion bill, that— 

The bill contains a proviso which negatives the good faith defense if the seller 
knew or should have known that the lower price or the more extensive services 
or facilities which he met were, in fact, unlawful. Existing language contains 
no such specific qualification, although the Supreme Court appears to have read 
such a qualification into it in the Standard Oil case 

l should like, Mr. Chairman, to have the Department of Justice 
letter made a part of you! record. You will observe that the Depart- 
ment of Justice has no object ion to that portion of the House bill which 
is identical with S. 719. 

Senator Hunt. Without objection, it will be made part of the record 
at this point. 

( The I tte} referred to is as follows 7 

PARTMENT OF JUSTICE, 


ry ATTORNEY GED 
ashington, July 


shington. D.C 
in response to vour request for the views of 
the bill (H. R. 2820) “To clarify the right 
engage in competition vy in good faith meeting the equally low price 
of a Competitor 
The bill would amend subsection 5 (a f the Federal Trade Commission Act 
dding thereto the following la : 
“Nothing herein contained shall prevent a seller, net acting pursuant to any 
conspiracy, combination, or agreement in restraint of trade, from reducing his 
od faith to meet the equally low price of a competitor: Provided, That 
lall not be deemed to have acted in good faith if he knew or should 
» known that the lower price which he met was unlawful.” 
Phe b would also amend the Clayton Act by adding at the end of section 2 
he following hew subsection 
any proceeding involving an alleged violation of this section, it shall 
fense to a charge of discrimination in price or services or facili 


1 
I 
i 


} 
I 
‘ , 
be a complete de 
l 


ties furnished for the seller to show that his differential in price, or his furnish 
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ing of greater services or facilities, was made in good faith to meet the equally 
low price of, or the equally extensive services or facilities furnished by a com 
petitor: Provided, That a seller shall not be deemed to have acted in good faith 
if he knew or should have known that the lower price or more extensive services 
or facilities which he met were in fact unlawful. The word ‘price’, as used in 
this section, shall mean the consideration paid or agreed to be paid by a pur 
chaser for any commodity.’ 

The bill is apparently intended to reaffirm the doctrine enunciated by the 
Supreme Court in Ntandard Oil Co. v. Federal Trade Conmei on, BAO I ». 2 
246-7 In that case the Court reversed the Circuit Court \ppeals for the 
Seventh Circuit by holding that under subsection 2 (bh) of the Clayton Act it 
is a complete defense to a charge of price discrimination for the seller to show 
that his price differential has been made in good faith to meet a lawful and 
equally low price of a competitor The dissenting opinion interprets the sub 
section to the effect that the good faith meeting of a competitor's } ‘ 
rebuts the prima facie case of violation established by showing the price di 
ination The dissent would leave to the Commission the determination 
whether the proven price discrimination is of a character that viol: 
section 2 (a) on a showing that there may be injury to competition 

An examination of the bill and an analysis of the majority 0} 
hat section 2 of the bill, with the ex« epti moof the deiinition of the term 


} mn 


1S adopt to a considerable degress the language of the Cout With re 


ice discrimination 
‘The language of section 2 of the bill varies som 


~ (b) of the ¢ lavton Act, Vet In many respects 


eunave of subsect on 


similar to it. First, both the bill and subsection 2 (b) appear to confine 
the defense to a proceeding under section 2 Che bill uses the languag 

any proceeding involving an alleged violation of this section 

the existing language is “Upon proof being made, at any hearing 

plaint under this section * Second, the bill inserts “it 

complete defense to a charge of discrimination in p 

furnished for the seller ’, While the proviso in 2 (b) 

nothing herein contained shall prevent a seller rebutting the prima fac 

thus made * "Third, the bill follows with “to show that his di 

ential in price, or his furnishing of greater services or facilities 


while 2 (b) says “by showing that his lower price or the furnishing of servi 


or facilities to any purchaser or purchasers * Fourth, both then 


with identical language with the exception of one word, “was in ¢ 
to meet the (an) equally low price of *.”” Finally, the 
and adds to the remaining language to read “or the equally ext 


~ (hb) closes wit] 


facilities furnished by, a competitor” while 
» services or facilities furnished by a competitor.’ 
the following respects section 2 of the bill and exist 
section 2 (b) differ (a) The bill contains a proviso which 
th defense if the seller knew or should have known that 
more extensive ser sor facilities which he met were 
sting language contains no such Spec i fic qui fication, although 
‘ourt appears to have read such a qualification into it in the 
nse (b) The existing language authorizes the Commission 
wnd-desist order against the person charged with discriminati 
justification is affirmatively shown The bill conta 

) Existing language contains no definition of the term 

ould provide such a definition. 

In testimony before various committees of Congress and 
commenting on earlier proposals to amend subsection 2 (b), 

er urged the necessity or the desirability of legislation 

cing practices to which the legislation was directed 
however, that the Department has always interpreted subse 
a defendant to defend conel sively against a charge « 

on by affirmatively showing that such discrimination w: 
o meet the equally low price of a competitor. 

With regard to the proposed definition of the term “pn 
helieves that the antitrust laws should be as flexible as 
who may profit by their violation. This is particularly 
nitions with respect to the meaning of terms contained 

mn oof the difficulty encountered in relating a defil 


i4 
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circumstances, the bill appears to define the word “price” in terms of the amount 
paid or agreed to be paid by the buyer as distinguished from the amount realized 
by the seller. Yet the true price received by the seller would seem to be what 
is left after deducting actual freight or the cost of other transportation allow 
anees which may or may not reflect or represent the amount which the purchaser 
agrees to pay. The question then arises as to whether or not the definition would 
foreclose the court from determining the true price. In this connection it is to 
be noted that the proposed definition would be applicable to all other provisions 
of section 2 of the Clayton Act which contain the word “price” but would ap 
parently not be applicable to the provisions of the Federal Trade Commission 
Act 
The amendment to the Federal Trade Commission Act would have the effect 
of exempting independent sales made in good faith to meet the equally low 
price of a competitor from the unfair methods of competition or deceptive acts 
or trade practices covered by subsection 5 (a). As distinguished from the Clay 
ion Act, no provisions respecting such sales are covered by existing language 
of the Federal Trade Commission Act 
In view of the decision of the Supreme Court in the Standard Oil case, the 
Department sees no necessity for the enactment of the proposed legislation : 
however, if the Congress should decide to enact such legislation, the Department 
e no objection to it. If the bill should receive favorable consideration, 
partment would consider it preferable to amend subsection 2 (b) of 
th: to create an entirely new subsection Also, it is 
age of the legislation should make perfectly clear that 
meeting of a competitor's lower price, services, or facilities is an 
defense that must be proved by the one asserting it in conformity 
majority opinion in the Standard Oil case It is further suggested 
ition of the term “price” be deleted, because such a term is 
ial determination Finally, your committee may desire to 
consideration to the practical effect of the proposed amendment to sub 
» (a) of the Federal Trade Commission Act, and the advisability, if 
amendment is deemed desirable, of making it parallel in language 
amendment to the Clayton Act 


ector of the Bureau of the Budget has advised that there is no objec 


ation the proposed 


» submission of this report 
rs sincerely, 


PEYTON Forp, 


{frorney General 


he Deputy Attorney General, 


decision of the Sup ! irt in the Standard Oj} case. the 
O necessity the enactment the proposed legislation 
‘ongress should decide to enact such legislation, the Departinent 


tion to it 


The rs port Is, as | have said. on the House bill. the COMpPAHION hill 


to this bill, and the House bill and the companion bill are not ident 


al in language: but the House bill does contain some of the same 


] 


( 
| 
provisions that S. 719 contains. And, with respect to those provisions, 


Mr. Peyton Ford offers no objection whatever. 
I would like to coniment briefly on the Kefauve r minority report ot 
the Senate Judiciary Committee. Here. at the other end of the spec 
{ 1s suggested hat sellers should only be permitted to meet 
lawful prices of their competitors and that they should not be 

t meet the lawful prices of their competitors, 

is one additional factor, Mr. Chairman, that I hope your 
il] not overlook and that is our adherence to a competitive 
Phe Supreme Court majority, in sustaining the philosophy 


here advocate, said: 


f 


our national economic policy long has been faith in the value of 
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Those w hoop pose this bill oppose ¢ ompetit ion whenever the »V believe 
it might hurt someone. In the last Congress, testifying in support of 
similar legislation, a good economist and a fine pub lic servant from 
the great State of W yoming, Dr. John D. Clark, told the House Judi 
ciary Committee that we area have to prohibit competition altogeth 
er if we said it must stop short before it injures anvone. He urged 
upon Congress the philosophy of Woodrow Wilson in promoting the 
competitive contest to bring better goods to consumers at lower prices 
He deplored what he called soft competition. That is the very thing 
which is urged upon you by the opponents of this bill. 

Earlier this month, the distinguished junior Senator from Iowa. 
Mr. Gillette, introduced a resolution to create a senate Committee on 
Consumer Interests. His statement accompanying that resolution 
is in part as fellows: 


The battle over economic co 


trols has highlighted once ag 


} 
in our legislative structure there does not exist any effect 


Congress through which the consumer's voice can be specifically heard 
Congress often ignores the fact that the consumer’s interest is exa¢ 
to the producer's interest and, in fuct, is the other side of the same 
coin Millions of housewives are appalled by the seemingly unending 
of the cost of living. Millions of our older citizens, dependent on pensions or 
small fixed incomes, veterans living on pensions and families of men in the 
arined se es, the great mass of nnorganized workers and lower-bracket salaried 
employees—probably the majority of our citizens—-are being squeezed between 
1 


low incomes and high prices As consumers, these millions of people—as well 
aS ever body else are entitled to adequate provection by the Congress 
: too, think, Mr. Chairman, that we must stop and consider 
, ° ° 1 
consumer. We must encourage Competition, Tor it is ONLY by compe 


tion that we can ene urage businessmen to make better GPOOUS a 


lower prices. Those who Oppose t 


them to the consumers at 
are actually Opposed LO competition. Let me show you how Ut! 
true. 

The leading 
of grocers and druggists. Lam confident that they are not aifect 
this bill, but it appears to run contrary to the philosophy of the le: 
of those trade associations. They are the strong supporters o 
Miller-Tydin vs fair-trade laws. I do not mean by these remar! 
be critical to the fair-trade laws, but I do think that we must adm 
the cor stumer that they prevent competition among reta 1 dr ru 
and that they clo raise the price of drugs to the COnSUMEeLS, Recent 
the St. Louis Star-Times made a survey of drug prices in St. Lo 
Mo.- where there Is ho fair-t rade law compared with t] Ose ACTOSS 
the river in East St. Louis, I1.. where there is a f ir-trade law. Drug 
prices in fair trade Iilivaie were found to be 1 nt higher than 
those in Missouri where there is no fair-trade an 

Lhe wholesale orocers also oppose this bill. Testi Fs Ing hefore your 


advocates Opposing this bill are the trade associat 


' } 1 - ] 4 i » - 
committee last wee IP spokesman gave Vou a iil lil of the 


ne activitles. of Wnge to the Vear 1950, 
that time the NRA codes were still on the books 


de practice rules in the grocery codes they 

ro far enough in their application to price : 
You see, Mr. Chairman, those peop le want to preserve, and even to 
ae th e theory of the NR \ codes. The supreme Court struck 
down » NRA codes as being anticompetitive. LT hope that we will 


hever again make the mistake hh this country ot trying to enact an 
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NRA code for industry and thereby deprive the consumers of the 
benefits of competition. 

L would lke to conclude these remarks with a brief reference to 
cartels. No Member of the Senate would ever support permitting, 
let alone requiring, cartels in American industry. A cartel is an 
agreement between rival merchants to limit production or otherwise 
temper the forces of competition. The purpose of a cartel is to keep 
competitors from ¢ tting each other’s prices, The principal method 
of creating cartels is to divide up territories and for each producer 
to keep out of the other’s territory. 

Those who oppose this legi islation would never admit that they 
were advocated of cartels; yet, what they want is actually the cartel 
ization of industry. They want the law to divide up the markets 
and keep each seller out of the other's market. Let’s not encourage 
cartels in industry. Let's ee te on and prevent monopoly 
by giving every seller free access to all markets. That is all S. 719 
dloes. 

Senator Hunt. As chairman of the subcommittee J] would like 
express my apprec lation to you for coming in this morn he and pre 
senting the statement vou have prese nted, pe rhaps for the reason that 
no man inthe Senate of the United States is better versed or has taken 
more interest in this particular matter now than you have, and to 
have the benefit of your testimony will be very helpful to the com 
mittee, 

Now | should like, senator Johnson, to comment briefly on what 
you consider the scope of the activities of this subcommittee. 

We are under the impression that our duty in conducting these 
earings and making a report will be limited simply to inserting in 
our report pertinent excerpts from the testimony given pro and con. 
The committee does not feel that we have been instructed, nor do we 
feel we have the right to make a recommendation with respect to this 

o@islation. 

I wonder if that position meets with your thinking ? 

Senator Jounson. Absolutely, and personally that is my under 
standing, too. I want to repeat that I am glad that you are holding 
these hearings and I said on the floor at the time we set a definite 
date for voting on the bill that the Small Business Committee of the 
Senate could very well hold hearings: so I am very glad that you are 


holding these hearings and IT am completely pleased with your inter 
] 


pre tation of vour responsibilities with respect to this ie wish ition. It 


1S exactly as | Interpret the language of the resolution creating this 
colmimiittee. 
I want to Say i wain that ] appreciate and that nis people appre 
ciate the Senate Small Business Commniittee. They feel that they have 
. 
I 


: : . ' : 
friend here in the Senate and they make ereat use OT this com- 


Mnittee and they place oreat reliance on it. 

You have earned the confidence of those businessmen in Colorado 
by vour activities and the help that vou have elven them. so lam all 
for vour committee and the splendid work that it is doing and Tam 

hany way complaining about what vou are doing in these pres 
MATINGS. 

| have only praise for what vou are doing 

Senator Hunt. Thank vou very kindly, Senator. 

Senator Jounson. Thank vou, sir. 
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Senator Hun. Our next witness is Mr. Harry Hilts, of the Em- 
pire State Petroleum Association, New York City. 


STATEMENT OF HARRY B. HILTS, SECRETARY, EMPIRE STATE 
PETROLEUM ASSOCIATION 


Mr. Hinrs. My name is Harry B. Hilts. My office is at 122 East 
Forty-second Street, New York, N. Y. [Lam secretary of Empire 
State Petroleum Association, which is an organization of petroleum 
jobbers and distributors. Our group, together with many other 
groups of jobbers have been vitally interested in this legislation for 
a long time. We supported S. LOOS in the last (‘oneress. The state 


ment of th oll iobbet 0 that legislation appears on pages Ot to 


if 
66 of the }1 inted hearmgs of this committee on that bill. Our group 


also intervened in the Supreme Court in the Standard Oil case by 
filing al brief as amicus curiae to Oppose the order of the Federal 
Pract ( ommMission. 

We have constantly maintained that the law must permit sellers 
to reduce their price in vood faith to meet the equally low price of 
their competitors, if a competitive economy Is tO be preserved, We 
have also urged that this rule of law is necessary to the survival of 
Wholesalers and jobbers of petroleum. 

A great deal has been written and many more volumes will be writ 
ten to describe the need for this legislation and to enumerate the 

i} 


reasons Why the views of the Federal Trade Commission on this 
ject should not be written into law. We believe, however, that no 


more forceful argument can be given for the repudiation of the 
Commission’s views than to quote from the oral argument of James 
W. Cassedy, attorney for the Federa 

Supreme Court in the Standard On ; 
for the Federal ‘Trade C omimisston, aroued tO the Supreme C ourt 


that, and the following is a verbatim quotation of his argument: 


Trade Commission, before the 


} 
I 
} 
I 


case. Mr. Cassedy, a lawyer 


Justice FRANKFURTER. Standard had to give 
bought gas from them in this area 

Justice JACKSON, Or justify the differential 
Justice FRANKFURTER. Or cost 
Mr. CAssepy. That is my argument, | 


* ¥ 


ih RANKFURTER, And by “reta 
tilling station and the so-called jobber? 


\ir. CASsSEDY. I do not The statute makes no such difference 


* * * * * 


Justice FRANKFURTER. As I understand your position, it does 
difference whether the intermediate jobber is himself also a so- 
or not 

Mr. Cassepy. It does not make a bit of difference 

Justice FRANKFURTER. And there has to be a single pi 
area, no matter who the purchaser is; is that right? 

Mr. CAssepy. That is the way | understand it 

* * * * 


Justice Brack. Do I understand—you have now got me confused; 
I understood you before; do I understand now that you are siying { 
order contemplates that a person who buys at retail and has one little filling 
station in Detroit must pay the same price as the wholesaler who wholesales 
to other retail stations? 

Mr. Cassepy. Your honor, if there was no difference in the quantity purchased, 
or rather, no difference in the cost of sale or delivery of the quantity purchased, 
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then regardless of whether it is a wholesaler or retailer, they would have to pay 
the same price. The price difference, if any, has got to be based on a cost differ- 
ence or it has got to be based on the fact that there being no competition between 
them, there was no injury to competition resulting. 


cs a * * * * * 

Justice BLack. Are you attacking the wholesale system and trying to put the 
wholesalers out of business? 

Mr. Cassepy. I am not. 

Justice Black. From what you have just said in your answer to the questions 
of Justice Frankfurter, it sounds like youare * * *, 

To deny functional pricing is to legislate wholesalers and jobbers 
out of business. As we pointed out in our brief to the Supreme Court, 
the job ber cannot survive if the price reduction he receives—over the 
price to retailers—is limited to the refiner’s cost saving on sales to 
jobbers. Assuming that the jobber can distribute as efficiently and 
and economically as the refiner, and he can, the cost saving discount 
would still allow the jobber nothing for overhead, interest on his in- 

vestment, and profit. No one can survive if he is denied the right to 
a return on his investment and compensation for overhead in carrying 
on his business. 

Furthermore, business is conducted in this country for profit, and 
denying a businessman the right to make a profit is the equivalent 
of denving him the right to be in business. 

A jobber owns bulk storage and truck distribution facilities. His- 
toric ally the job ber per formed the marketing functions of inde pe ndent 
refiners, - recent years, however, the jobber has generally started in 
business as a small retailer. This small retailer may, under our free- 
enterprise system, expand his operations through acquiring additional 
stations and securing the business of others until he has an adequate 
volume to justify acquisition of a bulk plant. He is then able to pur 
chase in tank-ear qué intities. 

But, a gasoline buver who acquires a bulk storage plant and a fleet 
of trucks and has sufficient volume to buy in tank-car quantities, can- 
not be pre vented from buying at tank-car prices, whether his suppliers 
like it or not. If his old supplier refuses to sell to him in tank-car 

uantities at tank-car prices, he may take his business to another who 
will. This is becoming increasingly difficult to do, in recent years. 
Neither is required to do business with the other. Each is free to 
compete for the best terms of sale. The business expansion to the 
status of “jobber” represents an economic advancement for a small 
business man. 

Since the Robinson-Patman amen dment has no application to a 
seller who charges the same price to all his customers, re ‘finers who sell 
only at wholesale in tank-car quantities are not within the provisions 
of the act. Their Jobbers may resell either at retail or to retailers be- 
low the going price to retailers without consequence to either the 

refit er or the jobb er. Price eutting by jobbers whose suppliers sel] 
only at wholesale ‘would not permit invoking the sanctions under the 
Robinson-Patman amendment even as the Commission wants the Jaw 
to be « nforeed. 

To den yre finers, who also sell to retailers, the right to reduce their 
price in good f: aith t to meet the equally low price of a competitor will 
not prevent jobbers from continuing to purchase gasoline at the going 
jobber or tank-car price. It will, however, tend to prevent dual 
distribution of gasoline, that is, it will tend to prevent refiners from 
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selling to both wholesalers and retailers in the same area. We see 
no economic, moral, or legal excuse for denying dual distribution 
refiners the right to meet the price to jobbers which is available to 
job bers everywhere from refiners who sell only to the jobbing trade 

The Commission ap pears to be intent upon elimination of dual 
distribution, that is, the Commission seems to oppose manufacturers 
selling through both wholesalers and retailers. Elimination of dual 
distribution will have dire consequences not only upon jobbers now 
dealing with dual distributors, but upon jobbers generally. 

With respect to jobbers now obtaining their supplies from dual dis 
tributors, many of whom have devoted their adult lives to building up 
their individual businesses on the foundation of the supplier's brand 
hame, they will be compelled to sacrifice their life’s effort. Thi 
capital which they have invested, the good will they have developed 
with their customers, will all be jeopardized, as they will be faced wit] 
the necessity of commencing anew to build up patronage for a differ 
ent and competitive brand. 

With respect to jobbers not now buying from a supplier with dual 
distribution, particularly new jobbers entering the field, the market in 
which they will seek their source of supply will be arbitrarily nar 
rowed. Competition for their business, as well as sales to them, will 
he restricted to suppliers not having their own direct distribution in the 
same area. It cannot be overemphasized that this will have no effect 
upon the price level at which jobbers will buy—they will continue 
to buy at the wholesale price—but some suppliers will be prevented 
from competing for their trade. 

Furthermore, the attack upon the jobber functional discount is in 
the direction of requiring further concentration in the oi] industry. 
Refiners who are compelled to give up jobber distribution will un- 
doubtedly seek to retain the distribution formerly handled by job 
bers through ti aking over the ‘mselves the job ber function. The Fed 
eral Trade Commission has claimed to be an opponent of concen 
tration of industry, and yet its conduct in this field tends directly 
toward further concentration. This applies not only to gasoline 
but to every commodity distributed through jobber distributio 
channels. 

We vigorously protest against this proposed change in our histori« 
pattern of distribution. We urge the Congress to sustain the Su- 
preme Court in its decision in the Standard Oil case, which upheld the 
argument we there presented. We urge the Congress to enact S. 719 
and insure the legality of bona fide competitive conduct undertaken 
by a seller when he reduces his price in good faith to meet the equally 
low price of a competitor. 

Senator Hunt. Mr. Hilts, may I ask you if you feel the passage of 

719 would so clarify the situation that the Federal Trade Com 
mission probably could not or would not confuse the situation any 
further by any interpretation of the law that they might decide to 
make at some future time / 

Do you think that S. 719 would end the confusion which is in the 
minds of so many business people / 

Mr. Hints. I certainly think so, Mr. Chairman. It certainly would 
make very definite the good-faith defense, and that seems to me to be 
one of the most important points of clarification that we have to clear 
up and we would be very much in favor of it on that basis. 
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Senator Hunr. Regardless of how we stand or feel with regard to 
the passage of S. 719, you do feel that it would clarify the situation ? 

Mr. Huns. I do: ves. 

Senator Hunr. Dr. Adams, do you have any questions of Mr. Hilts 

Dr. Apams. Yes; I do. 

Mr. Hilts, you have stated the purpose of our antitrust law is to 
promote competition; is that correct ? 

Mr. Hints. That is right. 

Dr. Apams. And, beyond that, the purpose of promoting competi- 
tion is to benefit consumers in the form of lower prices—is that 
correct ¢ 

Mr. Hits. a is right. 

Dr. Apams. S. 719 provides that it shall be lawful for a seller to 
meet the rrr low price of a competitor in good faith. 

Do you feel that such legislation would benefit the consumer by 
lower prices / 

Mr. Hivrs. In the petroleum industry, definitely. 

Dr. Apams. Why can’t we go a step further? Why not permit him 
to do more than meet the equally low price ¢ Why not permit him 
to beat the price? Would that not bring even more competition and 
insure even lower prices for the benefit of the consumer ¢ 

Mr. Hinrs. I think that is competition. 

Dr. Apams. In other words, you would be in favor of that? 

Mr. Hints. I think that is what competition is; I think that is what 
goes on every day. If you are capable enough as a businessman so 
that you are able to outsmart your supplier or he is able to outsmart 
you in your price dealings, that is part of your competitive method. 


So I do not think you could help the thing any pi by inserting 
what you have just said into the law. That is there for you now. And 
it is part of our business methods today. 

Dr. Apams. In other words, you would actually be in favor of lan- 
cuage which would make it lawful for the seller to meet or beat the 
price of a competitor if it were done in good faith ¢ 

Mr. Hinrs. It seems to me so unnecessary. First of all, let us see 


how your wood-faith argument starts. I have a customer and I have 
had a business relationship with this customer for a period of time. 
You come tae and offer a better price. 1 do not believe my customer 
at first. Then I make an investigation and to save his business. I meet 
your low price. 

You do not want me to go and beat the price I am elving him. If 
I meet it as far as my own business is concerned, | have done every- 
thing [ am supposed to do. 

Dr. Apams. Would not that give you greater flexibility, greater 
freedom, though ? 

Mr. Hits. I do not just see it that way at all. If the customer 
says, “You have charged me the high price and I am just not going to 
let you have this business by meeting this new price I have been of 
fered.” you have got to do better. If I want to keep his business I 
will do better and if I don’t, I will say, “Take it to the new fellow.” 

Dr. Apams. In other words, in the case of freight absorption, if 
there is a plant located in an outlying area and in order to sell in that 
area, you have to absorb freight, it might be nice for you to meet the 
price of a competitor or to beat the price of a competitor. 

Mr. Hivrs. I think that is a part of the individual transaction. 
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Dr. Anas. Meeting a price might not be enough. You might have 
to beat the pr ice 1n orde rto get that business. 

Mr. Hivrs. Let us take petroleum, for instance; my home is in New 
York. We burn gasoline that originates in Iraq, Iran, Saudi Arabia, 
‘Texas, Mississippi, Louisiana, Venezuela, Colombia. If there was 
not some freight-absorption principle allowed, how could the con- 
sumer in New York State be in the position of having the great sup- 
ply of gasoline he has, if it was all based on the price of the local re- 
finer who has the facilities there and a great concentration of business ? 

The consumer would not get his supply. 

Dr. Apams. Are you under the impression that freight absorption 
under present laws is illegal ¢ 

Mr. Hivrs. Am I under the impression ? 

Dr. Apams. Yes. 

Mr. Hinrs. No; I think you are clarifying a lot that is misinter- 
preted in law. 

Dr. Apams. In other words, freight absorption when practiced with 
no adverse effect on competition has been legal under the present law ; 
is that correct 4 

Mr. Hits. That is the way I understand it. 

Dr. Apams. Would you be in favor of ame nding S. 719 so that ab- 
sorption of freight in meeting a competitor’s price in good faith shall 
be lawful unless it substanti: lly lessens competition 

Mr. Hivrs. I would not go any further in the law than you have in 
S. 719 now. I think it covers the whole situation ve ry nicely. I think 
you are are sustaining what the Supreme Court has said and you still 
are keeping the agencies of relief for the small man and for the con- 
sumer still intact. I do not think you are hurting your present relief 
agencies in any way and I would not go any further than what you 
have in 8. 719 by changing it. 

Dr. Apams. Your main interest, then, in this, is reserving the right 
of the small man to meet the equally low price of a competitor; is that 
correct ¢ 

Mr. Hinrs That is so and also any supplier in the industry. I do 
not only hold with the small man. I think it should be available to 
everybody in the industry. 

Dr. Apams. You do not want the good faith abused by big fellows? 

Mr. Hinrs. I want the small man protected. 

Dr. Apams. Then you could have no objection to the protective 
clause “unless.the effect thereof is to substantially affect competition.” 
In other words, we say good faith shall be a defense unless it has that 
anticompetitive effect ; you have no objection to that as such ? 

Mr. Hints. I cannot see where the good-faith clause would have 
any real harmful effect on competition, I think it would promote com- 
petition. I think it would be the reverse of what you are saying. 

Dr. Apams. As a matter of fact, we would be merely writing addi- 
tional safeguards into the law which are absolutely harmless, don’t 
you think? 

Mr. Hivrs. Well, if it is the opinion of the committee that things 
of that nature should go in there, I see no objection to it, although I 
do not think you are improving the bill any. I think the bill is per- 
fectly right as it is. 


Dr. Apams. That is all I have. 





214 PRICE DISCRIMINATION AND BASING-POINT SYSTEM 


Senator Hunt. May I ask you, Mr. Hilts, does gasoline come into 
New York City in pipelines ? 

Mr. Hixrs. No, sir, it does not come into New York City by pipe- 
lines but it comes into upper New York State in pipelines and there is 
one pipeline from Philadelphia to Newark which supplies part of New 
York City requirements. 

Senator Hunr. Do you know if there is much differentiation of the 
price of gasoline laid down in New York City that comes in by rail, 
by pipeline, or by water? 

Mir. Hivrs. Do you mean, in the cost? 

Senator Hunr. Yes, si 

Mr. Hixrs. Yes, sir, ‘has is quite a bit. 

Senator Hunr. Which is the cheaper ? 

Mr. Hinrs. Well, the tanker operation is the cheapest. It comes in 
from the American Gulf and it comes up in huge quantities and is laid 
down at the pai st possible cost. 

In upper New York State, though, where we are in competition with 
pipeline and barge transportation, the pipeline has a very, very de- 
cided advantage, pricewise. 

Senator Hunt. What is the closest major oil, production to New 
York City ! 

Mr. Hivrs. The closest major oil production, I would say, would be 
Louisiana, ‘Texas, and possibly Arkansas. I mean, in distance. 

Senator Hunt. Yes, in distance. 

Now, is gasoline piped from any of those fields into Jersey ¢ 

Mr. Hivrs. No, sir. They were doing that during the war, as you 
know, when we had the war emergency pipline, the Big and Little 
Inch; but because of the fle xibility of tanker oper ations, the "y were 
not regarded as efficient operations for the hauling of crude oil or 
finished products. 

I mean the points of origin were so separated and the tanker so 
flexible that its cost was much lower than the ptpeline. 

Senator Hunr. In the oil industry, is it in the consumer’s interest 
to have the refining facilities close to the density of population rather 
than to refine the oil some distance away, where it is produced ? 

Mr. Hints. No, sir; it is in the consumers’ interest, costwise, too, 
to refine the oil close to the point of origin, the point of production. 
You see, if you haul crude oil, Mr. Chairman, we will say from the 
American Gulf to the huge consuming centers in New York and New 
Jersey, and refine that crude oil, you are really hauling a loss, because 
vou alw: avs have a refinery loss. So if you haul 100,000 barrels of 
crude oil from the American Gulf to the New York Harbor area you 
are really hauling say 10,000 barrels of loss. But when you bring 
up finished products, if you put 100,000 barrels of products in the 
tanker, you will almost get 100,000 barrels back. 

Then, of course, the distribution facilities for products that are 
not needed directly in the New York area, other than gasoline, heating 
oil, kerosene, the different products a refinery makes, are more eco- 
nomically distributed at the point of origin or point of production 
rather than hauling them to the point of destination in the form of 
crude oil. 

Senator Hunt. Do you think the closing off of the supply of oil 
from the Anlgo-Iranian oil refinery will have any effect on the gasoline 
price in New York City? 
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Mr. Hiuts. I personally cannot see where it will, Senator. It seems 
to me we can take this whole thing in our stride. Unless something 
else of major proportions comes along, we can ultimately work it out. 

[ think the biggest thing we have to worry about at the moment is 
some aviation gasoline, about 18,000 to 20,000 barrels a day, that is 
used in India and Africa that was formerly supp yhied by Abadan, that 
they cannot replace quickly, and we are not in as good a position as 
we would like to be as far as our own military supply is concerned. 
We are buil ling it up rapidly, but putting this extra load on the 
American production might mean a little setback as far as aviation 
vasoline is concerned, but I think we might take the rest of it right 
in our stride. It is a great industry and, believe me, it can really do 
aqol\ hen it sits down to do it. 

Senator Hunt. Thank you very kindly, Mr. Hilts, for your testi 
mony. 

Mr. Hardman is our next witness. Would you come forward, Mr. 
Hardman, please ? 


STATEMENT OF JOHN M. HARDMAN, PRESIDENT, HARDMAN- 
SNOWDEN LUMBER CO. 


Mr. Harpman. Mr. Chairman, my name is John M. Hardman. I 
am president of Hardman-Snowden Lumber Co. I reside in Topeka, 
Kans. My company operates eight small lumber yards in small 
towns in Kansas. When I s say small towns, I mean towns of less than 
1,500 population. rs small lumber yards, I mean a yard that em 
ploys two or three or four people. In our eight y: et we have a total 
of 27 or 28 slaaahednen and each of the yards is in a town with a 
population of less than 1.500. 

I have come here today to urge the Senate to t: le favorable action 
on S. 719 because of the aid it will give to small lumber yards | 
permitting them to be competitive. The enactment of this legislation 
will assist us in having a greater number of suppliers competing for 
our business and J think I do not have to tell you the importance to 
any small company of having several avail: ible suppliers competing 
for its business. 

The principal commodities in which we deal are cement, lumber, 
and hardware. We have been directly affected because of the con 
fused situation as to meeting competition in our purchases of cement. 
However, the same problems are also applicable to lumber and hard 
ware. 

For several of our yards, the closest cement mill is at Bonner 
Spring os, Kans. In order to obtain the lowest cost on an f. o. b. mill 
basis we must buy from the Bonner Springs mill. However, they have 
been unable to supply us With our total requirements for cement. 
This has made it necess: uy for us to buy from mills at greater distances 
and, thereby, increased prices because of additional transportation 
charges. 

Ie reque nthy we pay 30 cents a barrel higher nieve for cement from 
distant mills. Cement is a commodity on which the profit margin is 
narrow and so far as the buyer is concerned, the portland cement of 
one mill is the same as any other. There fore, when we are compelled 
to pay 30 cents a barrel for cement by way of additional transportation 
charges, we are compelled to sell that cement without a profit and 
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sometimes at a loss because we cannot pass on to our customer that 
additional cost. 

You might naturally inquire as to why we handle the cement. which 
we eannot resell at a profit. Much of our business is with farmers or 
local contractors building a house, a barn, a store, or some other 
structure. We want to sell them all the materials required for that 
structure and frequently if our price is out of line on one commodity 
we lose the entire order. There are other lumber yards in each of 
our communities, or in nearby towns with which we must be competi- 
tive. When our price is out of line for cement we will probably lose 
the entire order for the building materials. 

In most cases our yards cannot obtain all of their cement require- 
ments from that cement will which happens to be closest to the yard. 
When distant competitors are prohibited from meeting the price of 
the mill, we lose all competition among suppliers for our cement busi- 
ness and must pay a higher price to the distant mill when we are 
forced to buy from that mill. 

What we want, Mr. Chairman, is to have as many cement mills as 
possible encouraged to solicit our business and for each of them to be 
able to meet the lowest price available in each of our communities. 

When this right is denied local lumber dealers, there is in every 
community one dealer who has a competitive advantage over the others 
because he is buying his cement at the lowest price. It may be that 
in some instances this would be to our benefit, and in other cases, to 
our disadvantage. We don’t want to ask for such an advantage over 
our competitors and we certainly protest giving that advantage to our 
competitors against us. 

We seek an equal opportunity to compete for the lumber business 
in our community with our competitors on an equal basis by permitting 
every mill that can economically serve our territory to be able to 
give every lumber vard a competitive price. 

Another commodity in which we deal is lumber. Much of our 
lumber is purchased on the west coast. We must compete in the 
lumber business with southern pine and other lumber from the South. 
Our west-coast lumber manufacturers are now meeting the competi 
tive prices of southern lumber manufactures. We all know that there 
is some doubt of their right to do so and we are, of course, anxious 
that they continue this practice, for, if the same rules which appar 
ently aply to the cement industry were made applicable to lumber, we 
would be compelled to give up our west-coast suppliers or else pay 
premium prices for their products. 

Another commodity in which we deal is hardware. In this category 
I include steel posts, barbed wire, nails, and steel fence. These are 
substantial items of a lumberyard in a farming community. We now 
have two sources of supply for these products, a steel company in 
Kansas City and another steel company at Joliet, Il. Frequently, 
the Kansas City sup = is unable to supply us with all of our require 
ments. We would be at a serious disadvantage if we were limited to 
Kansas C ity asa Suen tate supply. 

There is a substantial benefit to us in having a second source of 
supply, for frequently we could not otherwise obtain materials re- 
quired in the operation of our yards. If the Joliet mill could not 
compete in Kansas at prices which are competitive with the Kansas 
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City mill, then lumberyards which were unable to get their require 
ments in Kansas City would be at a competitive disadvantage, 

We see no benefit to the economy in compelling all Kansas lumber- 
vards to buy their hardware from Kansas C ity and shutting out the 
Jolhet Hii nut: wturer from our territory. The f fact Is, Mr. Chairman, 
that the Kansas City mill could not take care of the demand in our 
State. This would mean that some few Kansas City lumber dealers 
would be able to buy at the advantageous price while others would 
have to pas the premium price. 

I know that the antitrust laws are for the protection of small 
business concerns such is OUrs and we are vigorous supporters ot these 
laws. We fail to understand, however, 2a construction of these laws 
which prohibits competition for we understand the purpose of the 
antitrust laws to be to encourage competition. 

In 1h) \ testimony here today 1 seek only to urge upon you legis 


lation to encourage increased numbers of appear to compete ee 
our business. We know that that will be a oO rood thing for us and \ 

are contident that it = be a e thing Bet all small-business men. 
Cert: ainty, ho one Ca 1 be injured | making avi allable to him an in 
creased number of iat pliers as od ipete with each other to furnish 


his requirements. 

I also know, Mr. Chairman, that in many quarters it is said that 
there is now no prohibition against a seller meeting the lower price 
of his competitor when this is done for propel r competitive purposes, 
We have frequently heard and read statements to that effect. But we 
also have heard virtually an equal number of statements to the con 


trary. I understand our constitutional form of government to be one 
under which the Congress makes the laws. Tho agencies such as the 
Fede ral Trade Commission are merely the servants of the Congress en 
fore Pe the laws passed by sage ongress. IT understand that the Con 
eress believes in permitting sellers to meet the lower prices of their 
competitors. I can see no Ban reason whiy that should not be em 
bodied Wn) a statute for all to reac and which would assure to all bus 

nessmen who want to engage in honest competition that they Way (lo 
so without fear of administrative reprisals. 

Seeking increased competition for my business and additional Sup 
pliers able to furnish my ee of cement, lumber, and hard 
ware, | urge upon you favor: ae ction upon the pending bill. 

Senator Hunt. Thank you, Mr. Hardman. 

Doctor, do you want to ask Mr. Wasdient any questions ¢ 

Dr. Apams. Yes, if I may. 

Mr. Hardman, what is the name of those steel companies located 
Joilet and Kansas City, from whom you buy i 

Mir. HarpmMan. There is the American Steel & Wire Co. and the 
Shetlield Corp.; those are the two. 

Dr. Apams. Do they absorb freight in shipping into your litt 
since 1948 ¢ 

Mr. Harpman. We have received shipments which 
lowed. 

Dr. Apams. In other words, they have not gone on the 
system since L948 ¢ 

Mr. Harpman. I don’t know how they did that. All T know 
the invoices we had, it would be so much less freight. 


le town 
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Dr. Apams. In other words, they have absorbed freight in spite of 
the Cement decision ? 

Mr. HarpMan. It seems from the invoices, they have. 

Dr. ApaMs. So you have suffered no damage since 1948 as a result 
of the Supreme Court decision; is that correct ? 

Mr. HarpMan. Pertaining to steel, I would say “No.” 

Dr. ApamMs. Moving over to cement, in buying cement, have you 
bought on f. o. b. mill system or on freight- allow: ance system since 
1948? 

Mr. Harpman. We bought on f. o. b. mill, the way I understand it, 
because some mills pricing to you is way over because of the difference 
in the freight, like I said in the statement here. 

Dr. Apams. There was no freight allowance since 1948 on cement ? 

Mr. . \RDMAN. That is correct. 

Dr. Apams. What is the name of the cement company located near 
est to your p lant / 

Mr. Harpman. Lone Star Portland Cement Co. in Kansas City, 
Bonner Springs. 

Dr. Apams. They are benefiting under this present system which 
we assume is an f. o. b. mill system, since they enjoy a local monopoly 
in that area: would vou s: ay th: at is correct ¢ 

Mr. Harpman. Well, I can’t say that I would know that they had 
il local monopoly. 

Dr. Apams. If more distant producers are not allowed to absorb 
freight shipping into your territory, clearly the most advantageously 
located mill in regard to your lumberyard would have to be called a 


/ 


“ “J monopoly, would it not ¢ 
HarpMan. Yes: I guess it is true. 

De \pams. They have a preferred position, or whatever you want 
to call it. 

Mr. Harpman. They would have a preferred position with regard 
to other mills that are not so close to Kansas City with regard to 
freight absorption on ere. 

Dr. Apams. In other words, they would be in a position where 
their sales would be more cralitable since they could sel] in this 
lucrative market where there seems to be a shortage of cement: that 
is, you are in a deficit cement region there: there is not as much 
cement production as there is consumption. Is that correct ? 

Mr. HarpmMan. Yes, sir. 

Dr. Apams. What do you suppose is the effect of such a situation 
in the long runé If vou are a cement producer looking for a profit 
able place to set up a cement mill, where would you go ¢ 

Mr. Harpman. I can’t say. because I do not have any interest 
in that. 

Dr. ADAMS. Woul | you not gotoa de ficit recion suc h as your yar 
pros area in Kansas where there is more consumption than there 

s production’ In other words, if the present pricing system in the 
cement production industry were preserved, would that not lead to 
an expansion of cement capacity in your particular area of Kansas 
and would you look at that as a desirable trend / 

Do we need some industries in the good State of Kansas? 

Mr. HarpmMan. I do not follow you on it because I do not par 
ticularly care about it, only what I want in my business when J] 
need something, I would like to get the competitive price. 
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Dr. Apams. In other words, your interest 1s t have the maximum 
amount of competition among cement producers, since you are a 
cement consumer 4 

Mr. HarpMan. That is right. 

Dr. Apams. And if you get additional cement plants set up in your 
particular area in Kansas, the amount of competition among your 
cement producers will increase, thereby benefit O the cement coi 
sumers such as you, will it not ¢ 

Mr. HarpMan. As I understand it, we have too many 
have a lot of cement plants in Kansas 

Dr. Apams. Wait a minute. If you have too man 
Kansas area, how come you have to Import cement 
plants / 
~ Mr. HarpMan. With the plants, there is a differen 
and the freight rates are hig! 
our vard., 

Dr. Apams. But sin here are so many plants and 
pendent freight absorpt unlawful, you should 
from higher prices ¢ 

Mr. HarpMan. It is unlawful for them to absorb the freight since, 
so you have to pay the higher price. 

Dr. ADAMS. Why do you say l inlaw ful for them to absorb 
freieht ¢ 

Mr. HarpMan. I understand it is. 

Mr. ApaMs. It isn’t so. 

Mr. Harpman. That is why ] 
enough on it to discuss it with you. 


ier and that makes 


Dr. ApAms. I see. Thank you. 
Senator Hunt. | was interested in your comment 
that Joliet would bill you so0 for il shipment ot 


] 


freight, making your invoice S40, 

Ac tually, if the steel companies did not absorb that freight 
amount of $10, your actual cost would be $40 anyway, would it 

What [ am saving is this: That $10 freight is not in 
ire paying. 

Mr. HarpMan. On the shipment from Joliet they 
much f. o. b. Joliet from them and we paid the freight. 

Senator Hunt. And the: %. ee. Bb: price includes the freight even 
though in billing they absorbed it ¢ 

Mr. HarpMan. From Joliet we paid the freight and add whatever 
t he freieht Was per hundred to the product, “We pa cd the treioht 
out we were billed f. o. bh. Joliet. Krom Kansas C It\ we were not billed 
directly ana we are not billed direct from the steel company there. 

Ss through a jobber to us and On the jobber’s invoice there 
freight allowed. 
nator Hunt. Let me ask you another question. You at 

cement from a local manufacturer not a ereat distance from vo 
of DUSINeSS and they cahnot supply all ot your requ1re ments. 
vou buy from the distant mill and that costs you 30 cents 
more because of freight. 

Mr. HarpMan. Yes. 

Senator Hunr. Unless you are an old custon ’ 
supplier who is close to you has a very definite interest youl wel 


fare, what is the logical thing for that supplier to do Tie lowica 
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thing for him to do is to shoot up his price 25 cents a barrel but still 
keep under the additional price you have to pay the supplier at a 
distance. Is that not so? 

Mr. HarpMan. Yes, I suppose so. 

Senator Hunt. That is the way anybody would naturally operate 
a business, is it not? That is just the way competition operates in 
the business world today. They are not going to supply vou 30 cents 
a barrel cheaper when they can hold your business by supplying 
it Scents a barrel cheaper. Isn't that right ¢ 

Mr. HarpMan. I guess so. 

Senator Hunt. Thank you very kindly. 

Mr. Gash, of Omaha Steel Works, is our next witness. Mr. Gash, 


] 
! 


| 


would you care to state, unless you have some reason for not doing SO, 


( 
} 
} / 


er your company Is a corporation or a partnership / 
Mr. Gasu. It isa corporation. 

Senator Hunt. Loeally owned or a subsidiary / 

Mir. Gasit. It Isa subsidiary of ho ones: itis locally owned. 


whet 


STATEMENT OF C. C. GASH, PURCHASING AGENT FOR THE OMAHA 
STEEL WORKS, OMAHA, NEBR. 


I have come here today to urge the favorable enactment of S. 719 
1] er of supphers competing for the 


a distant sellers to meet the lower 


of the more Tavor by] i , “I sellers Ih our busimess, 


purchasing agent interested in having as many sources 


1} 
ceivably pos 


. | 
7 We can ana 
fire escapes to bridges. As 
LSI) it] business. Steel is the 
ness and freight is a substan 
steel. The difference bet ween 
Prom wv hore i] 


1) 
| 


convineed th: ie Pittshburgh-plus system of pri 


] j . } } ie acd ‘ . 
vVhich existed for about half a century prior to 1. Was 
1 1 1 “7 , , . 
Mis practice, lt deterred the erowth of the West. We fee 


COMMA prospered ind vrew inspite of the Pittsburgh rls 


ip to our erowth im the 


1904. The Pitts 
prrere ce, \Ir. ¢ I ] mani. vhic »VIgOVro sly Opp se Wa 


ee of nm producer ¢ ) reine fis custome! freicht Costs= whieh 


incurred in the transportation of the goods. It was adding 
teni tothe cost to increase the price we had to pay. 


now concerned, however, with the very Opposiie. 
sepiers recakhucine his price fo meet the lower 


I 


= 
located competitors. This practice is an advantage 


aT ases th number of supphers 


iecisions of the Federal ¢ rade { OMISSION whi Ay 


part sustall ec hy the courts, we have hia | limitations 


our oOpportul ICV to do busin ess with maAnVv sour ol 
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supply. We believe that the decision mn the Standard Oil Case W il] 
reinstate the competitive advantages which we had long enjoved and 
which we consider vitally essential to our business. However, the 
full enjoyment of this competitive advantage will probably have to 


iwait the return of competitive conditions before they will be re 






fected in our business attarrs. 

We are located losest to the Chicago area steel producers, The 
€ [ye wo area, hov ever, produces considerably les tee} thy ili if (>) 
sUbes wna produce rs in that area cannot supply the requirement ot 

teel users located at what is now the required area hy While! e 
( cago mills have \ freroht advantage over others 
| erly we purchased steel at ompetitive } from steel 1 


ll in those ar is Without paving a prem ini pl ce representing soleis 
1 Treig@tit cl tlerential. ane : frequently. ; | will presenti explain. ve 

not make a profit on the job when we are compelled to pay tha 
freight differential, having figured the job at the Chicago area plice 

Bethlehem Steel Co., Colorado Fuel & [ron Co., Jones & Lanuehl 


eel Co.. have all withdrawn from our market. We have been al 
- ; 


( to some of t ( ( { on sla) wet | ity } | top] . 
Vill Lpremiudb WI il ‘ \ iil if ( i  % t} I ( 
petition entitl us to have, are ) those mills ible to man 
iles office our area and to Colip 1¢ ( ate? vv ta) vine | 
Lhe Pitt } y pyst | ~ Larpoul . prod cy en \] is 
roduce substantially more steel than is consumed ate ila 
© \ l lly wo i} t »> be able to con t Moot wicet Lhe 
l in 2g ) Cll ly ! ( KO il e i} ) el 
! requ Liat irom the C hieavo n it] We } } a po ti. 
( petitive treatment rom them. Dhey, the other hand 
nt havea stable Inarket Tor then surplus production and are Nh 
it o pla © mal tee| productiol To permit them to cons stentlhy 
our market not only @ives them an outlet for their excess pro 
tio but il mec reuases the proau els who ire ivi iInble tO Ws i 
( ces Of upplhy 
Li me repeat ft { I til e Lit woul hol \ Ol pel Live 
! ind not itions as prevatl at this time with the Government 
ing Lee production, but We must look forward to the day 
nln trv will aueain he con petitive. Wher that clay Comes, Wwe 
mivy want an mnecreased number of suppliers but we want all of 
em to be compel ng for our bus hess, When we ure compelled LO 
ase all of our raw materials from the m sina particular area, 


always pay a prohibitive premium, we cannot expect competition 
om oul suppliers at the level ot ser ice, quality, Or any ot the things 
ve regard as essential customer relations. 

Qiu business IS most highly competitive, and Vou must appre ate 
hat we are required to submit firm bids based on our estimates pred 
ited upon drawings and exact specifications. In order to submit this 
ype bid, we must of course have in mind a price for our basi unfal 


‘cated commodity, which 1s steel. 


We are, under present conditions, limited to the price of that 
roduct from the Chicago area and we therefore use that price in our 
stimating and bidding. You can hkewise appreciate the position in 


QR “1 15 
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whit h we find ourselves. te when awarded a contract or in the event 
of our bids being accepted. we find that the Chicago area cannot fim 

hish the required steel, we then turh to the other prod icihYy areas th 
which 


. : 
differential that will turn w 
tial loss, We are then in the posit on of having to comply 


hich we may obtain the steel, but at a price created by the freight 
hat we col sidered al favorable bid into 


1 4 1 cael | , 
hit ria and Turns t product inh accorannce with 


thy atict t , { . . she [7s . : 
he satistaction of ou pure maser, i til Ina atIOn 


\ 1 


We do not believe should be protected | tatu ¢ | \¢ i that 


Pye) ec] leg AccOore 


SECO) 


of our business, and 
ructures which 


inv different si Is the reco@nized 


mills that ce hapes. sizes, and sections be turned 
nent quantity to make 


A profital le rolline 


] 
bith sect iO) 


order to obtain LW material to meet 
pietion aut ments, we may pel 
different nalls to purchase different shapes 

time - ur requirements aietate, and whic] 


one time from one mill. 
1} ‘ } 
Ite seliers tO Guote Ss conly IT1Vve \ on different 
he able to svi 


Ons ana Comple 


ntil we ean have 


+4 ee : } } j 1 | 
C CORTE T . | WV TO hil > a Geciader (j 


measuring up t Lider e ind completion date 
ce TO Suna riZze out sit | Nnting ou to Vou Tihat 
lis not fixed or const ; f freque {IN 
' l very sThie 
() ohne or evel (Wo \ $k 
for we cannot take a fixed mont ily allocation. Wi 
more than that the law vive us as many 


; } 1} 
a for om MmSihess as there are steel Wilt 
} < , 7 } } , 
i Prowuvtawbly offer then steel TO Us. We en 
anvone who bel eves ihn cCompe#rcitive economy Cal 


deny us the right to the maximum number of suppliers competing fo 


our business. 

I reiterate our opposition to the Pittsburgh-plus practice and phat 
tom frereht. 1 call your attention, how ver, tO the fact that tha 
Is charging ‘the customers a fictitious charge not actually 


practice 
neurred., That practice Is the extreme Opposite from the practice ol 
the seller reducing his price to be competitive by meeting the lowe) 
eo of others. 
Om us, Seems to be just plain comMpe#litlon. No ohe ever pub 
ies that he is in favor of competition, and we think that mn 
‘consistently oppose this bill now pending before you whic 
would permit those competitive practices about which I have spoke: 
We feel very keenly that an open, free, competitive market in the ste 
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business cannot and should not » jimited and handicapped Ol} 
fined by the limits of 
buyer, or Consumer, 

Senator Hunt. Dh 


eorvrapth catl . either of the produce 


a 


~ Gra 


roduc 
Ward inst ad of Westward 
as being shipped f | ico to De 
Pittsburgh. rather thang voing’ t Q)inaha: 
basing point system 4 
Vv ship from Chicago to Detroit and Pittsburgh a 
Pittsburgh in turn shipped to Chicago. 
Dr. Apams. Do Vou think that was a wholesome situ: 
Mr. Gas. [cannot answer. The nulls apparently thought 
wholesome. because thes praercld pated 1hi 1. 


Dr. Apams. Do vou think that from a consume 


/ 


was a wholesome situation / 
Mr. Gasu. Of course Tam interested in what steel 
out to Omaha. 


Ss vyolng to conn 


1) ADAMS, exactly. and ao you think 11) thre ibsence of a bASINGe 


i 


pont systen Ve vent 1 effect ly ld up rite h stee] Capacity Tor the 
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western region of the country, namely, get the expansion of steel 
capacity in the Chicago area and perhaps in the far west so that 
people 1h Omaha would not have to Import steel from Pittsburgh, 
which is certainly an uneconomical haul for a heavy commodity like 
steel, 

Mr. Gasu. If they were to build up the steel-producing facilities 
in Chieago, that would be fine with us, but it is a hypothetical ques 
tion and it is doubtful if they will make the grade. It would be fine 

“it were true but it would be a number of vears off. I think that is 
statement, 

yy. Apams. Would you say that the Pittsbureh-plus svstem has 
kept down steel production in the Chicago area ¢ . . 
Mr. Gasu. That the Pittsburgh-plus 
Dy. Apams. HTlas tended to kee Py Gor 
rea ¢ 
Mr. (rasu. It has not heel hh sihce 
1) 
opposed to the Pittsburgh-plus system, ; > Why [am asking. 

Mr. (7ASH. ‘| he ¢ hicago rea i} md «level ped under the 
Pittsburgh-plus. 

Dr. ApAMs, Would you ~ . iM use of oO ispite ofthe Pittsburgh 


I 
(fp \DAMS. As long us if Was operating / ui said that vou were 


plu ; 
Mr. GasH. Because of 
Dr. ADAMS. Because of / 
Mr. Gasu. Yes. 


Dr. \pDAMSsS In other wor Wanted te layvel steel] capacity 
outilving areas we ought to h; >The ittst re ! system ¢ 
Mr. Gasw. I don't think that 1 uite right: there were a lot of 


= that went to the developme! el C ic and production 

avo ‘| ney aGiscove red the Me Ww) rang hn cerose Prox rity 
Chicago, Ww 1) lake ore boat transportation. It was a natural { 
them there. And the country’s industries were moving west. TI 
thi irs happened years ago | na they pros} j 


not believe it is a practice being@ used at this 


Dr. Apams. So it was not because of 
Lhat there Ww isthis development Ot stee 


} 


hecnause ot » ocatlion ot the Ve il) 


t} 
‘ 


iat correct 4 

Mr. Gasu. I think it could be an argumentative pomt 
not think that it 1s roing to settle the problem either Wit 
do not believe in phantom freight. 

Dr. Apams. The point of my questioning was, under the basing 
point system, steel capacity in the western region of the country was 
artificially kept down. ‘That is the underlying, basic reason that stee! 
fabricators like you in Omaha, Nebr., are paying an unconscionably 
high price for steel. That is why, partially, the Western States have 
not developed as much industry as is their “rightful” share, given thei 
resources. 

Thank you very much, Mr. Gash. 
Senator Hunt. Thank you, Mr. Gash. 
Our next witness is Mr. Pennell. 
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STATEMENT OF J. ROY PENNELL, REPRESENTING THE SPARTAN- 
BURG CONCRETE CO., OF SPARTANBURG, S. C., AND THE GREEN- 
VILLE CONCRETE CO., OF GREENVILLE, S. C. 


Mr. Pennetn. Mr. Chairman, my name is J. Roy Pennell. Ll rep 
resent the Spartanburg Concrete Co. of Spartanburg, S. C., and the 
(rreens ille Concrete Co. oft Greenville, mo: &. | do hot represent ali! 
bods else, wy trade organization or anything else. The orders of 
the Federal Trade Commission on cement prices have damaged us and 
lnmagecd us considerably. 

Both of these enterprises were started in 193 
Mh it] concerns The avverave oft the annual busi 
ears between 1935 and 1940 was as follows: 
S440) 0 and for the othe company, about SST Ol 
1941 to 1945. the average annual business for one company was abe 
S195,000 and for the er, about SLT7T.000. The iverave annual 
ness for the 5-vear per . 1945 to 1950, was for one companys aly 
S965.000 and r the other company, just over 1,000,000. So, 
me did roughly about a million dollars worth of business. 

Since t nd of World War II, there has been a conside1 
increase in the amount of cement consumed by each of these plants 
In fact. d il e the year 1950 the two plants, combined, used approx 
imately POO 00 barrels of cement More than 0 percent of ow 

nt requirements Was brought { m two cement mills im the Bir 
sl 


area, This cement was also olyt on the low deliver | 


. 17 1} 
price at (;reenville and Spartanbure, reovaradtess 
{ $s i 
price, 
\V i > ‘h} ! ‘ , re topped {1 } } 
( panies stopped rom i 


live re Hrices, We ere ut 3 a vo-cent-pel barrel «| 


COMPANY at IK} X\ ie, le) 7 ad the 


and Greenville, but we w » unable to vet our cement reqi 


Spartanburg and a 1) srndvantage at Greenville. 
1 
| 


OVW price 1) hot h spall 


closest Wt DEC the 1] at Knox Lh dloes not pron 
ement - t\ e «(el nd within Clie \ 


ent from the 
hess, actually 
rises were 
more cement that 


vdvantage over other m 


sold ee hel to me atl 
nv town. ly difficult situation : 
itor, located in the same town 
Knoxville mill. Tle has an adv 
per barrel, averaging the two tow) 
\ business we sel] ready nix concrete, cement blo 
port d cement as the principal commodity in 
of one niall is “Lippe ed 
Ons 3 another. The marein OL } 
We cannot pass on to our customers incres 
pelitor mM the sar ie Town has a lower pri 
‘ollowine the Supreme Court 


Pe JO Tor ceme 
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been paving and above the price which our competitor was pay 


ing for the same commodity, cement. We could not pass this on to 
our customers, 2nd I want to assure you, Mr. Chairman, that in a 
small business like ours, taking 825,000 out of profit in | vear is 
a right serious matter. That 825,000, if you are talking about a 
company, probably would not sound very big, but it is almost 

our former annual business had been, and in 2 vears, 1945 and 
144. I believe it was, we had an actual loss in operations. And this 
25,000 was taken out of our po | [ Lin the pocket of the cement 
{ 


—— oO the eement which we used nm our DUSTInNess Amounts to 


ipproximately one-third of our OTOSS Thcome Naturally we went to 
cnoxville null and tried to buy cement from them in order to rel 
They just laughed at us—a very friendly laugh, but 
ie cement from them: they said, “You have been 
lesr and vou didn't buy 
to sell 1 the pe wl have been 
thi ughout all these ye: 
is a fanuly-owned company, 
h Care a. But Ia 
(drops off 
is our competi 


1 ee 
»petTweell prot 


Dit 


=o obvec pDrosectllion. 


it was leeal, they 
ere today, That 
| rth here today 
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Mr. Pennexyt. The Alpha Cement Co. I bought from them. 
suppose they are the Alpha Co, I don't know who they are, 

One was the Lehigh. I don’t know who owns that the Lehigh, 
| presume. 

Atlas Cement Co. was down there. I understand they are 

diary of Big Steel. 

Dr. Apams. ‘To vo on W Ith that, who owns the cement mitll 
Tit! bure, ae 

Mr. Pennevni. There is no cement plant there. 

Dir. Apams. What isthe nearest one there / 

Mir. PENNELL. Knoxville. 

Dr. ApAams. Who ownsthat plat t¢ 

Mr. Penneni. It is a stock company, I understand. 
of Charleston isthe pre sident of it. 

Dr. Apams. It is a locally owned small company 

Mir. 1 NNELL. | don't know how locally it Is OW ned the ste 


Lr. \ DAM: Let - sstime that itis a small cement company, locally 


owned in Knoxville, Lenn. Let us also assume that these bi: 


om 
panies 1 Birmingham hot only let the ice of thelr cement vO GOWN 
but niso keep reducing the price unt I Is small COMLpany 1h} IK) OX 
ville has completely faded out of the picture, do vou feel that you 
would be better off or worse off as a ¢ Si rot em nt in Sparta 
burg. S.C. 
Mr. Penneuyi. | think that your assumption there is wron 
cause, aS a matter of fact, this cement plant at Knox, lle, I 
turns out more cement than Universal Atlas Co. doe 
ot l am satisfied 
price would 
I 
“rest TO ( 
Apams, || olit. compet 


l 


the consumer of cement would suffer. 
PENNELL. | gine so. 
\DAMS. And ‘ \ nN Wi ‘nh vould per) { 
ent mill { » drive hat iittie mpanyv at Ione X\ lle 
would ny re VOU perso!) lv, would not ? 


ow. AS al er of fact, T think that the Knox 
| | ] I | They ePAPDATCE 


Mr. PENNELL. iare getting onto something that | 
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Commission ever issued any order because they do not build those 
things very quick. It is not like jumping uP a house. 

Dr. Apams. But they never did actually build that plant until the 
the pressure of the Supreme Court decision sort of eliminated the 
os sive exercise of the freight-absorption practice. 

Mr. Pexnneci. I would not say that was correct at all. 

Dr. ApamMs. Well, can vou tell me anything that would account 
for it. 

Mr. Pennevi. Actually we have a mill built in South Carolina about 
a year or so before the Federal Trade Commmission issued its order. 

Dr. Apams. But all of those mills were not adequate to supply the 
local needs for cement, which was evidenced by the fact that you had 
to buy your cement in Birmingham. 

Mr. Pennewy. Their costs were pretty high. Itis the only place you 
find any limestone in either one of the Carolinas: but there is no fuel 
down there. The Birmingham area and the Knoxville area have both 
limestone and fuel and can make cement much cheaper. As a result, 
that mill is down there but they can’t even get up into Greenville and 
Spartanburg, and they are part of the State, because they have got 


their mill base so high they cannot come up there and compete against 


Knoxville, even, because of the natural conditions of the material and 
the fuel. 

Dr. Apbams. If business declines and the Birmingham mills are hard 
up for orders, thev have to look to more distant areas in order to sell 
their cement and keep their mills going full blast; isn’t that so? 

Mr. iaeaiieth. I think it depends on the Federal Trade Commis 
SION, this bill here, W vhethe rT they compete or not. 

Dr. Apams. They would have to drop their mill price and that would 
enable them to get up there and compete mn Sparti in burg. 

Mr. Penney. If they are producing more than they are consuming 
in their area, I — think that any addition would tend to reduc 
their cost. The chances are the first barrel of cement they turn out 
would cost t “a mi S10,000,000, and every succeeding barrel they produce 
probably red s that cost so that they could absorb the f reight coming 
upto us and acti ally reduce the total cost of the cement used bv al 
thas consumers. ; 

ADAMS . They could cul the mill price for it and have il uniform 
for the benefit of all mill consumers and at the same time 
ompete in your Spartanburg area ‘ 

Mr. Pennevyi. Not at all, not at all. If the cement is available and 
they Cannot evel i] l here, their volume is reduced and their ¢ 
wo up. 

Dr. Apams. Well, I don’t want to cause delay. That is all, thank 
you. 


nt. Thank you very kindly, Mr. Pennell, for your test 


Phe subcommittee stands adjourned. 
Whereupon, at 11:55 a. m., the subcommittee adjourned. ) 
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THURSDAY, JULY 26, 1951 


UNrrep STATES SENATE, 
SUBCOMMITTEE ON Price DiscriMINATION 
\ND THE Bastnc-Pointr SystTeM or TH? 
SELECT COMMITTER ON SMALL BUSINESS. 
Washington, D. C 

Che subcommittee met, pursuant to adjournment, at 10 o'clock a. m., 
n room 457, Senate Office Building, Senator Hunt 
siding. 

Present : Senators Hunt and Benton. 

Also present: Dr. Adams. 


senator Hi NT. The subcommittee W ill come to order. 


(chairman ) pre 


The tirst witness 1 am rfolng to ask to testify this morn ne is Mr. 
Kenneth B. Ray. 


Mr. Ray, will you please take the witness chair? 


terested in Mr. Ray’s testimom 
an industry within the State of Wyoming. 

I want it also to be a matter of record that I am very orateful tu 
the company Mr. Ray represents for bringing this industry into the 
State of Wyoming, and especially that it fortunately happens to | 


For the record, let me say that the chairman will be especially 
| 


iV, in that it will pertain primarily 


it 
located in an area of the State ot Wyoming that needs new Indu 


SUry 
nat i} me and needs i very badly. 


| know «1 uve ho prepared statement, but vou unde 


we have under eons deration =. é1Y9. You are fan i 


y 1) ] 
I]. Wi would e very Happy Lo have any 


| comments yo 
to make. 


STATEMENT OF KENNETH B. RAY, COUNSEL, WEST VACO CHEMI- 
CAL DIVISION, FOOD MACHINERY & CHEMICAL CORP. 


Mr. Ray. Yes, Senator. 

My hame is Ke neth B. Rav, ana | ami counsel to West Vaco 
Cll eal Din sion of ood Machinery & ( hemical Corp. 

Lhe West Vaco ( hen i} ¢ orp. started the development of the trona 


‘posits. which occur in Sweetwater County. Wvo.. in about 1944. 

‘Vy pul down a mine and a plant on the surface of the eround fol 
il product into a chemical product known as 
Isa tremendous quantity l | in this cou 


» heel everoping that busn Ss evel 


e operations have heen conducted 


| ; anal ‘ 1] } 
ecause of the relatively smal s ale on which 
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ducted, but it is now propos ed to greatly expand that business by 
capital expenditures which may reach as high as 15 to 17 million dol 
lars and to produce this soda ash in W yoming on a very large scale. 

Now, of course, there is not beets consumption of soda ash m 
Wyoming or in the intermountain States to take up all of this produe- 
tion. and so the product will be shipped to the west coast and to the 
Middle West. 

The product is used in a number of strategically important indus 
tries, including the uranium industry in Color ido. the aluminum in 
dustry, and a number of the metallurgical ones, among other uses. 

Now ‘ the reason this bill is of interest to us is that 1t is absolutely 
essential to this company that it b permitted absorb freight in 
order to sell its product, 

Tradit onally, the heavy chemical industries have operated at an 
f. o. b. pricing basis. Competitors of this company that make soda 
ash by the synthetic method are located in California and inthe Middle 
West, and when the company ships its prod cts there it has to meet 
the prices that those companies charge. There — the company has 

actually be able to make the product a little bit chea iper mm Ww Vvo- 

in order to be able to operate at the freight disadvantage they 
at the poimts of such onsumption, 
we would like te e legislation passed which would make it 
clear that we have the rig }absorb freight in any and all cases. We 
were supporters of S. 1008, the bill which Senator O’Mahoney cham 
pioned, I think it was a vear ago, and we feel that this bill would also 
do substantially the same thine that S. 1008 would lo. 

| might ae since this is tl Small Business (C‘ommittee. that the 
merchants out } WwW yomnmg, or the small merchants. are the ones who 
are asking us to fo ahead. ‘| hey feel that by establishing this mdus 
try out there they will be rreatly aided, and we have hac innumerable 


requests and offers of help from businessmen in Rock Springs and 


Gree) iver, Wyo., to get this industry started. Thev feel that they 
wills hei produ ts to our company: at ou company will attract 
addition: industry there, and it will el] e general area and 
help them. 

So I would urge this committee to report t s | lout favorably and 
to report it out favorably to the Ser ate. 

That is about all I have to sav, Senator Hunt. 

I would like t cl \ Dass ne. however, that $ nator O'Mahoney 
has been a champion of this industry in W voming. He has helped 11S 
greatly ina number of different ways. And I night say that I doubt 


very much whethe | ndustry would have provressed as far 
L also your help, senator Hint. when Vou 
of Wyoming You were instrumental 


most Happy to have t] 
we are tremendous! 
Cs nto Wvyomine mnie the , 
badly needed 
Mr. Ray: Could vou 
tee] out in your 
in the ¢ ement 
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senator Hy vr. T have some mformation, but it 1s not now clear im 


iny mind so I will not attempt to put it in the record. 

Let me ask you, Mr. Ray: In what area do you ultimately expect 
to finda sale for most of your products ¢ 

Mr. Ray. Whi I would sav that the great bulk of the sales of this 
prod wt will be divided hetween the west coast ( alifornia and the 


Northwest and the Midwest. particularly woul (| mt. Louis. 


vy. Chicago, and southern T]linots. 
mw. the reason the Pacific Northwest is of importance = beenuse of 
luminuny, madus Vv. There is, I think, about 1 pound ol l 
of aluminum. or hal 1 pound of 
~and if the aluminum 


have ore er sources 


mnpDecite 
{ 
ustomers 


more eu 


~t figures but. 


sa relatively smal] 


roduced and 
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core-drilled that much, but there have been about half a dozen core 
drill holes put down, but not over that wide an area. However. 
there are sufficient indications, geological indications, to show that 
your statement is correct. But the quality of that product and all 
of that type of information is not available for that entire area. 

Senator Hunr. One more question: What do you estimate the 
number of employees will be when you reach your maximum pro- 
duction ¢ 

Mr. Ray. When you say maximum production, I am a little puz- 
zled as to how to answer your question, for this reason: This com- 
pany believes that, if the initial project is successful, within a mat- 
ter of a few years it will be able to further eXpal nd the industry in 
W voming LO perhaps even double the size of the pleat that I told 
you about. 

Now, as to the number of employees, I, perhaps, can answer you 
this way, by saying that we now are negotiating for the building of 
ZOU houses at Gareen River. Wvo., to house thre employees who will 
be employed at this plant. Ll think the total number of employees 
will be about 500, but T would rather not be held to that figure in the 
record. IT will furnish the information, if you would lke to have 
it. 

senator Ht NT. | Waht to ask you two more questions. 


At the present time, do you understand that you would in good 
] 


faith be able to ship your product eastward and absorb freight to 
meet competition / 

Mr. Ray. As a lawyer, I have had that question put to me by busi- 
nessmen repeatedly, and I have attempted to do wet vst L can to 


get an answer to it. I have read the five-to-four decision in the 
Supreme Court in the Standard Oil decision, = I have read the 
somewhat confusing statements of the Federal Trade Commission, 
and I would say this: That I am unable to give a firm opinion to my 
client that they have the legal right to absorb freight. I think thes 
do, but Lam unwilling to commit myself, as a lawyer, that the Supreme 
Court would so hold, in view of t] e Cement Institute case and cases 
of that type. 

Senator Hunr. Now, in view of two situations: first. the fact that 
Federal Trade Commission does not remain constant, either in 
ion or membership, and, secondly, the same situation pre- 
thay the Supreme ( \ » you would fee! nore able to advise 
mpany correctly 1f this last decision of the Supreme Court 

up by an affirmative law. Is that it? 
I certainly think it would be very helpful, sir. In fact, 
bt that, if the bill you have before you is made law. we 
ise our clients that they can safely absorb the freight. 


ant to ask any ie lestlons / 


De. 
ies lo y spell the name of your company, Mr. Ray? 
Mr. yr. The corporate name is Food Machinery & C hemical Corp. 
Dr. DAMS 1’ ‘ec { 1) some other name before. 
LLP isa sin the chemical 


Divi \ f the corporation 


cause vou believe 
that correct ? 
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Mr. Ray. lam in favor of the bill because I believe it will help 
lessen to adjust their affairs in such a With that they can operate 
out having to refer to their lawyers every time they want to 
a business decision, and | 1'¢ fer to this « ise dh Wyoming where 
we are very puzzled as to just what we can 11 iv pricing system 
of the state of the law. So we support this bill for the reason 
to determine what ou p hould be. 
ral . vor Walt 
Wn hecome 


oduct. 


re you abo 
5 } } — 7 } 
lation cailed Adcasso, and the proceeding 


thy ‘ with 


vas a proceeding 
rhiat Hhaapopr ied 1 / 
nes that were done with the full knowledge, as unde it. 
he Federal i ace © OMMNISS on. and there Wasa differen eo Opi lon 
between the Federal rade Comnussion and the Justice 
is to what the law w . and it is the same type of situation 
ire concerned with in this fre iehit absorption thine. That is one 
he reasons we are worried. We vo to one adm istrative tribunal 
na they T¢ 1] us SOMetHING Is law ful. as we did in the case of \ | iSso. 
We fo tO anothel le} tment of the Government and they say: "PEs 
no, What you are doing is unlawful.” That is what we would like to 
ivoid, you see. 


Dr. ADAMS. ! “ee 


Mr. Ray. | think that is a very eood case that vou brought ip to 
I] strate why we fee] nervous about this situation. 
Dr. Apams. Do vou think the antitrust laws can ever be made suffi 


ently clear so as to guarantee businessmen their mehts under the 
aw / . 

Mr. Ray. IT think that this bill demonstrates that you can solve 
certain problems which come up. | don't know that you can make 
U]-inclusive rules, but I think that im the case of meeting competition 
through freight absorption, a bill such as the present one or the 


previous bill. S. 1008, does solve problems in the antitrust laws: ves. 
Dr, ADAMS. Previous withesses have not heen able to define very 
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satisfactorily the term “good faith.” Now, you say you are a lawyer, 
Mr. Ray. 

Mr. Ray. Lama lawyer. 

Dr. Apams. I would appreciate your definition of “good faith.” 

Mr. Ray. I wouldn't undertake to do that here this morning. 1 
came here to tell about our industry in Wyoming, and | would want 
to make a thorough study and LT would want my comments to be in 
writing on such an important question, 

Dr. Apams. Well, eood faith is the central provision ns, 719, and 
you came in here this morning in support of the bill, so 1 would appre 
clate vour views on wood faith. 

Mr. Ray. Well, | dont Want to isolate uit it be willing TO 

vate and Just define the words "oood faith” out « Context, et’s Say. 

ula want to give vou specifie sittmtions. | would Si\ that J think. 


than defining the term, vou can ive situations, illustrate situ 


ch represent Loo faith, and | would (*] e the case of frejoht 


‘ 


ption, such as our plant in Wyoming absorbing a certain amount 
n order to meet the lower price of our competitors, siiy, in 

I would sav that would be good faith meeting of com 
eLITLON Now, t! at's? ot a detinit lOn, 

Dr. Apams. No. 

Mr. Ray. That isan illustration, 

Ir. ADA VIS. Yes. Now, would \ Oll sah th wm. udder the prese ht law, 
freight absorption is perfectly legal unle he effect thereof is sub 
Stanit 
Mr. 


Dr. \DAMs. Isnt freiol AODSOPpPtLO it) the present law per 


] | 
a ly to lessen compet tion / 


R 1Y. | don't 1 nderstand your questiot 


} 


tectly permissible unless the e * that] ice 1s substantially to 
lesset competition ¢ 
That's what the Federal Trade Commission Says, 
And that is what the Supreme Court says, too, 
not exactly sure what that means, that you can ab- 


¢ 


ii 
unless vou substantially lessen competition, because I’m 


never sure W hen you lessen compet ition. 
Ir. LpAMs., | See, Would vou be w ling to aecept an amendment 


l } 


to S. 719 which would state that it shall be lawful for a seller to meet 
in good faith the equally low price ot a competitor unless the etfect 
thereof is substant lally to lessen compel tlon 7 

Mr. Ray. I think if you add that term—speaking as a lawyer, 
LOW { you add that expression that you referred to at the end of the 
bill, that you will destroy the bill. I think you will add confusion 
rather than solve the difficult problem that we have here. 

Dr. Apams. Just one more question, Mr. Ray. Do you believe that 
good faith should he an absolute defense against a charge ot price 
discrimination, even where the effect is to work substantial injury on 
competition / . % 

Mr. Ray. I certainly do. 

Dr. ApaAms. You do? 

Mr. Ray. I certainly do. 

Dr. Apams. In other words, you are not concerned primarily with 
the anticompetitive effects. You believe that good-faith meeting of 
a competitor's price Is perfectly all right even if it destroys com- 
petition. 
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Mr. Ray. That’s what the Supreme Court said in the Standard Oil 
‘ase, isn't it ¢ 

Dr. ApamMs. We are not discussing the Supreme Court decision now, 
i am asking you now what your philosophy is 4 

Mr. Ray. Lagree with the Supreme Court in the Standard Oil case, 
ves, that eood faith meeting of ‘ompetlition should be a defense. 

Dr. Apams. Yes, it should be a defense: but should it be an absolute 
detense / 

Mir. Ray. Yes: I think it should be an absolute defense. 

Dr. ApAMS. Revardless of its competitive effects / 

Mr. Ray. That is c rTect. hat is correct. L see no othe Waly 
handle the problem. 

Dr. Ap . L see. Do vou think that contusion ni ol be eliminate a 
if you repealed the Robinson-Patman Act outright instead of go 
through the devious means of amending it by means of S. T7194 

Mr. Ray. | haven't considered that mi: tter unc | would *t be 
pared to express an opinion on that. Outright repeal of the Robi 
Patman Act is something that 1 have not addressed myself to. 

Dr. Apaws. Do vou not think the passave of S. 719 would, 
repeal the Robinson-Patman Act ¢ 

Vir. Ray. Oh. 1 am sure it would not. 

Dr. Apams. Why not 

Mr. Ray. Well, vou would have me here all morniny 

nin that. sir. It is obvious, TL think, though. that 

tman Act. if itd only amended, is not rep ated, 

Dir. ApAMs. But the amendment is such that the most nportatl 

deleted from the t bisé Patman Yet. nan ‘ly, the clause 
‘effect thereof shall be ubstantially lessen competition.’ 
in effect. is repealed if S. 719 1s passed, do you not think 

‘'t think that that isa complete, correct COnStrUuCctiol 


| ? ] ° 14] ] - 4 
dnt ike to answer questions ike that tl 


} 
il 
morning, ’ use hink that vou have to vet the act out and stuay 


verv carefully and put vour comments down 
reiuctan ive Ou leoa| Op lmions on the Const 
ented statute like this just ad hoc. vou might say. 


ex 
Dr. Apams. Well, I presumed that vou had ein 
verv caretul study. 
Mi RAY I « tmie there th SmMmorhinge % 


request of Senator Eh 
to explain the situation of our chenneal industry in Wyoming and w 


We think this bil] would he helpful tous in deve lopu 0 thy if mic 
You have carried me over into additional matters which | have a 
eral knowl deve of, but | certainly didn’t come here prepared tO Yo 1 
ill those things. 

Dr. Apams. ‘That was not my intention. Iam SOrry. 

Senntor Thy NT. Thank vou, Mr. Ray. We are pleased to have your 
testimony. ] say, too. as the junior Senator from Wvoming, that | 
Was very pleased to see vVour company come Into our State. We thank 
Vou, SIT. 

‘| his mormnimne we have the hono. of hay hie with us Commissione! 
Stephen J. Spingarn of the Federal Trade Commission 


Mr. Spingarn, we will now hear your testimony. 
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STATEMENT OF STEPHEN J. SPINGARN, COMMISSIONER, FEDERAL 
TRADE COMMISSION 


Mr. Sprncarn. Senator, I understand you have to leave at 10:50, 
and it would be entirely agreeable to me if you want to put this off until 
tomorrow morning at the same time. 

Senator Hun. 1 understand that Senator Benton is coming in to 

O, if you will, go ahead If the Senator does not vet here 
rt 10:30 and 1 do leave, if you will, just eo right : i head, bye 
iow he will be here in just a minute. 

All 
| Assistant Chief [é 
luded mv testimo 


] } } j 4 a | ® 
prepared to} Ke 2 te »} nthe ettect of Dasinge-pomnt SVstelns 


ut developed area r rela ‘ly les developed areas, ‘That 
being made at the xpress re juest of the ibcommiittee. 
n° 


} Wrioht. assistahi eeneral counsel 


i. oseph } 


‘tharge of compliance, and a very able antitrust 
th the Commussion for 15 years. Since | am 
with only S months OT service, lam Very 


i Case VOU asix Tue Questions i am unable 


‘enator Elunr. Mr. Spingarn. mav I ask: How lone have vou beer 
a member of the Commission / 
Mr. Spincarn. Since October 25, last year. 


Were you with the Commission prior to that time 


vil ‘ l ; S11 I was Administrative Assistant to the 
President pri r to that tine ~ and before that IT was with the Treasury 
Department as Assistant General Counsel of the Treasury. 

Senator Hunt. Thank you. 

Mr. SPINGARN. | have a brief, forma] stautemen t here, but before | 
vet tothat I would like to make some prefatory remarks 

In the first place, I notice that Mr. Ray, the previous witnes, stated 
that he fully agreed with the Supreme Court’s decision in this Stand 
ard Oil case, and the in implicati on of his statement seemed to be that 
the Supreme Court aa expressed a sound position on the wisdom of 
the law as construed by the Court. 

Now. that statement has been made before, or it has been suggested. 
The very a. sponsor of this bill, Senator MeCarran, in 
a speech ¢ i the floor of the Senate on July ~. said that Congress 
should not inquire into the advisabiilty or the nonadvisability of the 
Supreme Court opinion: t that to do SO, in effect, would show a lack 
of confidence on the part of the Congress in the Supreme Court. 

Now, 1 would like very respectfully to take a different view. The 
Supreme Court was not passing on the wisdom of the law. The Su- 
preme Court was simply deciding what the proper legal construction 
of the existing law was. What did See erean intend? What was 
the meaning of the law? 

In fact, the Supreme Court has repeatedly stated, and indeed the 

nority stated in this very opinion that it was no part of the func 
tion of the Supreme Court to decide on whether this was a wise law 
or not a wise law. 
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But the function of this committee, as 1 understand it, and the func 
tion of the Congress is to examine the whole matter from the stand 
point of what is the wisest national policy, and not merely what did 


preexisting law mean. 
ue here, it seems to me—although the subtect 


t 


In a Compl 
IS a fairly suniple Issue. You have two «a tTerent police 


lav and vou have to decide which one 
I ce to When they come in confliet. 
One policy is that a competitor, as long a 
be permitted to compete in 


riminatory 


Hhopoly 
that vou are trvil 
\ 


and that in doing’ so vou are Gong to a 
] 
tl SHOW) are the SOC! Of mo O] | 


\ 
It) nopoly 
se two policies don't Very often come ondiet. \ctually, 


1 


situation, I think, when they do. But when they do come 
nfliet, it is the Opinion of the Federal Trade Commission that 


the policy that we are trying to prevent monopoly should prevail 


} 4? 4 . } 
over thre olicy that you can compete by the use of 
i ‘ 


"you doit in good faith ou 
onflict. vou have to choos 
lasat Lie px hiey ot effect. 
. . i * 
1 prevall. 
Senator Hun. In your preliminary statement, Mr. Spingarn, were 
you speaking individually or were you expressing the opinion of t] 


Commission é 


Mr. Spincarn. Lam speaking individually, Mr. Chairman 


eel that it is a fair analysis of the position of the Commis 


mal statement here which Lam about to make 


k what I have just said is a fair statement of w 
PoOsitl NL IS, although the words are my own, 


' 


we and our positio On It in the siplest terhis | SSID 

rv ilunxtr. In other words, no member of the Cor 
} harmony with vour thoughts, as far: you knew 
SpinGcarRN. | can't say that, sur, because the Lio 
ssion wl Wh IT ain eXpressihg her today is the POSsitior 


+ 


~ Chairman Mead, Comunissioner Carson, and mvselt 
sioner Ma on dissents from that view and upproves the 
Hl, and Commissioner Ayres has no objection to the purpose of the 
Il but does not regard it as necessary in view of the Supreme Court 
CISION, 
Senator Hung. TL would like to make a very brief observation fo. 
record. It seems to me vou have just now expressed so exp! 
hat produces in the minds of business peopl thi great 
nd misunderstanding. 
As you say, the Commission 1s divided on then position Witt 
rence to this bill. The supreme Court was even more div 


SOUS ) 1G 
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believe. than the Commission in their decision. So can we expect 
to get anything except confusion in the minds of business people 
when they have the Federal Trade Commission divided, when they 
have the Supreme Court divided, and it leaves them dangling in the 
uirand they do not know which way to jump? 

That has been evident all through these hearings. 

Do you think that that statement I have just made fairly represents 
fhe eXisting situation 
Mr. Sprncarn. Well, it is a complex subject and | can understand 
that reasonable men may reasonably differ on it. 

But IT would like to say this: That the Federal Trade Commission 

favor of clarifieat on of the law on eood faith. The Federal 


/ 


Commission, in fact, is recommending a revision of this bill 
it beleves would clarify the law, but it would not clarify it in 
hat the sponsors of the bill wish to clarify it, but rather 
that the ultimate test of legality in price discrimina 
» effect rather than the intent. The sponsors Wish to 
ltimate test intent. The Federal Trade Commission thinks 
» effect. We believe the law on good faith would be both 

ind sound 1f our proposal were enacted. 
Honr. | might carry my statement one step further by 
iat ¢ OoOnvgress is divided and appar ntiy eannot w rite a bil] 

if can be interpreted and understood by anyone. 

Mr. Spingarn, 1 do want to apologize to you, but the armed services 
have 1 st called and they cannot start their proceedings until I ret 
there. I know Senator Benton will be here in a few minutes to take 

hearing. 
| vou check o1 senator bHenton t e af he is on his way’ 
NGARN. Do you wis! to continue or recess, Mr. Chair 
intil he vets here / 
itor Hunt. L was just going to say.if he is on his way vou might 
like to waita bit until he vets here to make vour statement. oe 

[ want to apologize for leaving, but those are the complications wi 

run into that we cannot circumvent, and T hope you will understand 
NOT! Afiera brief recess Senator Benton took the « hair ) 

Senator Denron. Are vou the only witness this morning ¢ 

Mr. Sprncarn. There had been a previous witness. Mr. Ray. 
mimediately following him 

Senator Benton. You Testimony is not related to his in at Vv way, 

ie starting afresh as far as Iam concerned. 
PINGARN, My testimony relates to the same subject hatter, 
but LT havea somewhat different approach, 

Senator BenToN. Do vou wish to proceed 4 

Mir. Sprncarn. Yes, sir. 

I had begun with some prefatory remarks, and perhaps for youn 
benefit IT might just recapitulate. 

senator Brenton. IT would appreciate it if you would. 

Mir. Sprxncarn. To this effeet—— 

Senator Benton. Had you gone through your statement / 

Mr. Sprncarn. No,sir, | haven't started that. 

What I started to say wa that it has been suggested, in fact by the 
distinguished sponsor of the bill, that the Congress shouldn't questio1 
the advisability or the nonadvisability of the Supreme Court opinio 


; 
i 
T 
i 


Standard Oil Co, case, which gave rise to this bill: that we must 
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Now, although this is a simple issue, it IS interesting to note how 


Sometimes it almost seems 
asif there were people who want to keep the matter confused. 

In this connection, 1 was particularly interested, perhaps because 

it referred to me, in an article in the Wall Street Journal of Friday, 

13. It is an editorial, rather, which is entitled “The Arrogant 


July 13. 
lam going to read it It is not too long, and I would 
it into the record. It says 


much confusion there is about the matter. 


ourt charging you with committing some crime 
as done and that vou did it You ai 
principle is a great inconvenien 


or yx ople 


v innoceni 
Tl to policemen 
at the policeme n would like to 
it ays out of jail But it is 
able to erect against the 
poliempal an charge 
if 


‘ notes that the 

the same and if 

conspiracy to fix the price 
moja The 

il ae} Hesstiah 


it} LOrs 


Low prices of inpet 


(19, and the companion House bill, 


itv in prices is not 


n itself prima facie 
"TC would have to pro 


eon actual combina 


si J. Springarn went before a 


niissioner Stephel 


: os 4 1] 
testified against the bill 


. . . ’ hs 
Phat W is before t] €@ MONOYOLYV Subcommittee of the Llouse Judiciary 
Committee a couple of weeks 220 O1 the companion House bill, HE. R. 


Fs () 


Among other things, he s: of the Senate 


version of the bill 


and I also tour hed on that bill 11) 15 testimony there 


Senator Benton. Are they the same, t] 


hetwo bills / 
Mr. Sprncarn. The two bills are not identical. 


Senator Benton. Are they roughly so? 
Mr. Sprncarn. But section 


> of the House bill is substantially iden 


tical with the whole body of this bill. with the exception of one matte 
Il neednt go into here 


Among other th Ss, he id 


‘the Senate version of the bill that it would put 
e Government instead of on the people charged with the 


me And this is supposed to be a terrible thing In other words, the IF'T 
t think | ve the burden o 


the burden of proof on tl 


f proving its charges It ought to just 


and if the men charged cannot prove they didmt 
they are gui and can be fined or even be put in jail. We don’t doub 
the FTC is inconvenienced by having the burden of proof when it makes a 
men with conspiring or with acting in bad faith it 
How can two men prove that they never said suc! 
such to each other, or how can any man prove that he never thought such and 
*Y If Congress or our courts ever adopt the doctrine that the poli 


ties don't have to prove the 


* it can just charge 


more CONVICTIONS 


Cung anthor 


crimes they charge, none of us will be safe fron 


arrogant pohcemen 
Well. of course, there is a oreat deal ot vere ral language inh 
editorial with which no one ean disagree. but when vou narrow 
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down to this situation, vou find that it involves a complete misappre 
' 


hension of what the case Is here. because for 15 vears, ever since the 
Robinson-Patman Act was passed in 1936, it has been perfectly cle 
that after the Federal Trade Commission, acting under that act. makes 
a showing of a price discrimination under circumstances where there 
oughtn’t to be discrimination, it has then made a prima facie case and 
the respondent, the defendant, if you like, in order to combat that 
ease has the burden of proof under existing law—always has—ot 
showing that he comes within one of the several exemptions, one of 
which ts the so-called cood faith exemption which we are dealing with 
here, 

Let me read you the section of the law which has b en on the book 
as a law for 15 vears. This is section 2 (b) of the ¢ layton Lect, 


sumended by the Robinson-Patman Act. 
I am quoting: 


Upon proof being made at any hearing on a complaint 

there has been discrimination in price or services or f 
burden of rebutting the prima facie case thus made by showing just 
shall be upon the person charged with a violation of ction, a 
justification shall be affirmatively shown, the Commissi s authorizes 
an order terminating the discrimination: Provided, hoierer, That noth 
ontained shall prevent a seller rebutting the prima facie case th 
by showing that his lower price or the furnishing of services or facil 


any purchaser or purchasers was made in good faith to meet an equally 


price of a competitor, or the services or facilities furnishe VY a competitor 


Thus, it is perfectly clear that the law has always been, since 1936 
that the burden of proof is on the person alleging good faith to prov 
that he was acting in good faith after the Commission has first proved 
» price discrimination exists. It ts, mn fact, customary throughout 
our laws that when a statute provides an exemption from its terms 
in this case the exemption for good faith—the pers 
efit of that exemption carries the burden of estab 
wiv comes Within its terms. 

Kurt he rmore, the sponsol! of this very bill, meri 


tated in eifect in the Senate that this bill doesn’t 


ly 


Of SHOWING ¢ od faith from the respondent tothe F 
ussion that 1 eoes no further than the supren 
vhieh did Hl he burd oft proot on ft 
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l 
R. PSvo, | »T() »the Tlouse 
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the present language of 
We ado hal Think t «ao 
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Now, perhaps one other prefatory statement before [ go into my 


formal statement. 
he Federal Trade Commission was set up in 1914. 
in effect, saving that under this bill you 


' 
Senator Benron. You are, 
is that, in effect. what 


ild find it is impossible to convict anybody : 


vou are afraid of ¢ 
Mr. Sprncarnx. That is just about what Iam saving, Senator. That 
in od faith Hh the context ol this hay Is avery nebulous concept, be ause 


ad tab, a businessman operates to vel business. and as one W itness has 
suggested the meeting of lower prices doesn't fall into the categories 
of good faith or bad faith: it is made to obtain commercial advantage. 
Senator Benton. | think if the committee accepts your argument, 
hat is the mevitable conelusion you come up W ith: that this, in effect. 


validates any prosecution. 
Mr. Sprncarn. I think the effect is virtuall 
'\ he 1 Tew border] he prosecutions that we col ld still bring. but it 


would be very difficult, indeed, unless the Federal Trade Commission 
can demonstrate bad faith. and | feel that that will be an almost 1m 


it to carry, unless it Can overcome the showing 


v that. I mean there 


Poss ble | urden To 
f good faith by proving probably serious injury to or destruction of 


onipetition, Whica it cannot do under this bill. 
Senator Benron. It seems to be very difficult. 

Mr. Spincarn,. I started to say that the Commission was created i 

after the and the country had had 24 vears of exper! 

» under Sher Let, which had been passed in 1890, and that 

| shown that an act that said you could break up mo 


Vv were CC eated., wasn't eood enough. It Wis only 


er. That breaking up a monopoly after it was created 


was somet} ne hke try ne to make « vos out of an omelet, and that vou 


‘ lly had to attack those practices which experience showed. it CO} 
Hed long enough. ripened Into monopoly : attack them in then 
heiprency, 
So on the recomme! dation of Presicd ht Wilson, the Congress Passe 
within a month ot enc h other the Federal Trade Commission Act. 


establishing the Commission, and the Clayton Act. and those acts 
the ¢ .. pec really attacked cert 


i 
onopolhes, and the most miportant of those 
) 


111 practices which expe 


Price discrimination had been revealed, 
of the tobacco 
1) lv. and, as a 
lavton Act 1914. Unfortunately, 
umber of mnportant respects and, im pal 
ci riminations. and one of its host 
it it did make wood faith a e mplet 
re mice discrimation 
at law following an investigation ma¢ 
omMIssion In connection w th the chain 


tor Benron. When was th: 


NGARN. That ClO 


t 
to 
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Mr. Sprncarn. Yes. The Robinson-Patman Act amended the Clay 
ton Act, and one of the things that its proponents—certainly, Mr. 
Patman, the only surviving sponsor of the bill: Senator Robinson is 


dead—intended was to close that loophole that good faith should be a 


co nplete defense, 

Dr. Apams. Commissioner, might I ask: If S. 719 is enacted, would 
you say that we would be going back to the old Clayton Act wit! 
defective section 27 4 
Mir. SpINGARN. | certain l. ‘ he good 1 


CCl 


’ ' : ' 
that there had be 


Commission had thought 


Act with respect to good faith, to make 


but nu detense that could he raised but Col la 


there was a showing of probable serious Injury to 


Dirt the Supreme Court has now dec 


ACCOI iplish that result, and the 


qdecision wmto law 


hiakes 
and final detense, which is what 
whether nothing should be done 
should be illowed to stand. 


Senator Benron. If the Supreme 


with this bill. whv is 
ls needed ¢ ; 
SPINGARN. Of course, | 
sav that there were two 
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Mr. Spincarn. That is our proposal. Not exactly the opposite, but 
substantially. 

Senator Benton. That is what you were coming to? 

Mr. Sprncgarn. You asked me how it went beyond the Supreme 
Court decision. I gave you one answer. 

Another way in which it goes beyond the opinion is that the Su 
preme Court stated that the good-faith defense was available to a 
seller who was meeting the lower price of a competitor in good faith 
to retain a customer. In other words, not to obtain, but to retain, 
Vou see. 

But the Senate committee report on this bill, Senator—and as 
you are probably aware, the Senate Judiciary Committee has al 
ready reported this bill favorably and it is scheduled for Senate ac 
tion on August 2 and 3—the Senate committee report on this bill 
makes it clear that the bill is intended to permit the use of the good 
faith ta not merely to retain old customers, but to obtain new 
customers. In other words, not merely for defense, you might say, 
but for agweression. 

Now, the third ‘ in which it goes beyond the Supreme Court 
decision 1s that it ais me ps entirely out of the field of price dis- 

mination as interpreted by the Senate Judiciary Committee report, 

says that, if vou discriminate in price by absorbin ne freight in 
meet competition, that the regularity with which you do 
the duration of time within which it was done, the rigidity of 
.the frequency, that from all those factors, no adverse inference 
» drawn insofar as the Federal Trade Commission is concerned 
ng to establish that there was a price conspiracy here, a price 
y. 
really outside the announced s ‘ope ot the bill. 
XENTON. You are saving this bill puts the whole basing 
iright back n effect again / 
rARN. Yes, s We think that hat will be the ultimate 
of this bill, althoug is labeled as a bill dealing only with 
biidation., 
‘ommiussion of one of the most effective 
hy aving hat even if everybody Is 
laritv and over a lone 
‘aith to meet COM} etl 
hat fact in order 
an exsuple 
Genvon. [| think your point is very well taken. 
SPINGARN. Senator Douglas last vear gave a very apt illus 
‘the sort of way the Trade Commission feels that it should 
tted to prove ac piracy, among other Wiavs. 
hat his State of [lino s back in 1947 had: ‘rtised for. | 
D0.000 barrels of cement hat was hefor he Cement 


’ yf 1 iy? t's } j 1] 4 
Suprenie Court, wh Was 1 Lei { be tala doy } 


» counties in the State, and it VOT dS sealed bids. 
understand, i theory no competitor 


. ' 1 . ; 
oOhe Was bidding. Kight bits, and the prices 
i¢ the our ‘ 


1, 43 . 
Hey ditfered 
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of course, but at each delivery point the prices were identical to the 
fourth decimal point in each of these eight sealed bids. 

We Hl, Senator Douek: as, bei hg an economist himse lf, and avery able 
one, went to a professor of mathematics at Haverford College and 
he said: “I would like for you to tell me, mathematically speaking, 
what the chances are that this could have happened by mere hap 
hazard chance.” And the mathematician puzzled and sweated and 

ribbled, and he came up with the following figure. He said the 
possibility it could have happened by mere chance were 1 in & fo 
lowed by Y14 zeros. Now, there are only hine Zeros ila billie I. Ou 


' ry 
th 


see. SO eye can dnagine what flgure that would be. The mathemiat 


\ 


clan said e possibility of chance in this situation would be very 
much less th adi the possibility ol pie king, by mere haphazard cl 
one predetermined electron out of the entire universe. 

Senator Benron. I saw that same thing happen in the g 
in the early thirties, trying to get a bid for mayonnaise }: 
single bid for glass was exactly the same. ‘There are a g 
fields where that has happened. 

Mr. SPINGARN, The Senate committee report on thi bill 
apparently no adverse inference of co) spiracy could be 
those sorts of facts. 

So that is why I say it goes beyond the Supreme Court de 

nator Benton. You make your point to this Senator. I wish you 

were speaking to the entire Senate, instead of just to me alone t 
morning. 

Mr. SPINGARN, | hope I ahi speaking through the 
entire Senate. 

Senator Benron. | hope ther ‘consideration for youn 
on the part of the Senate. 

Mr. Sprncarn. | would like to state this further factor. 

hat although the Trade Commission | s bee) h existence To 

vears, and although we have been given ses job of preventing monop 


oly. preventing ever-Increasing economic concentration of powe}! 
} 


Senator Benron. And vou are widely criticized for not bei 


l¢ ntly agoressive about It, TOO. 


SPINGARN. There are Tew wl oO SAV We have heel a trel 


field. \ lot of people SAU we are a Com) lete 
think the truth is somewhere in between the two. 
ire looking for the door at which the | | 
Some oft it be long tO us. Hbecnuse w 
Dee \ s and aggressive enough. But certainty 
longs he administrations and the Congre since 191 BE 
they ‘purge pi cahdietl reson he kine : Ipport i] 
priatiol and personnel t hat Ve need 1 order To do the iob. 
\s a matter of fact, I was interested to find out that. 
\ latory COMMISSIONS mn Washington, the Fed: ral ij rade 
11) appropriations, wets -it’s either ‘ut the bottom o1 
bottom of all the commissions in Washington with 


ry job to do, In spite of the fact that the other commissions : 


spec alized sector of the field to handle, such as communicat 
ransportation, whereas, the Federal Trade Commission is suy 
tO pol ce the whole business and industrial field, barrn ta only 
1 


exemption : Other Commission cet double and triple t! 
ations which the KT ¢ recelves, 
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Senator Benron. I think, in view of your testimony this morning. 
this is a very legitimate subject of interest for the Small Business 
Committee, which is a new committee of the Senate. It would be a 
legitimate subject of concern. I have told Senator Sparkman that 
I think it is a wholly legitimate subject for his committee to concern 

self in getting more appropriations for the Antitrust Division of 

Justice Department, and what you are saying is applying the 
same principle to the Federal Trade Commission. 

Mr. SprInGarn. Senator, in 17 years in the Government I have never 
seen an agency so starved for funds as the Federal Trade Commission. 
Our total force is about what the Pentagon Building has in the nature 
of charwomen to clean it up. We are given a tremendous assignment 
but few tools to perform it with. Tor example, last December Con 
awress e] acted the Celler Antimerger Act. the most MMportant ant 
trust legislation passed in 15 years. It gives us an enormous job to do, 
We asked for just under $1,000,000 for this jeb for fiseal 1952. The 
request to $500,000. The House cut it out entirely. 


han SLOO,000, So it is clear that when our 


Budget slashed our 1 

Phe S ite restored less t 
appropriation bill passes—it is in conference now—we will get be 
tween zero and 10 percent of our original request, which was a con 
servative one. 

Senator Benton. That is an interesting observation. I think it is 
an observation that T will commend to the staff of the Small Business 
Committee for further study, because what you are supposed to do, 
if you do it aggressively and effectively, is what the Small Business 
Committee of the Senate is supposed to concern itself with, and the 
two have parallel objectives, vou avree / 

Mir. SprINGARN 

mnction well as a econ mnitter 
well as a Commission. 
ed to add one tigure before | g@o into 


formal statement. ‘There has been a steady tncrease in econom 


neentration since we were organized. I like to think we have re 


increase but we have certainly not topped it 
showed the 200 largest nonfinanecial corporation 
ountry, that is, business and industrial, had about 33 percent 
assets ot all Sid h COnMPai ies, 
tor Benron. Only corporate assets / 
SPINGARN, | ih talking of all nonfinancial compantes : that 
t ] 


hee COmMpanhies, Dui ofall nonhinaneial outhets 


. All manufacturing / 
All manufacturing and all business. That was i 
» were formed, 35 percent. In 1929 the same figures 
Hd largest tat it 45 pereent. In 1933 they had 
“the total. 
Vv. we don't lave comp irable hvures beyon 
ecohomists tel] me that there Is ho doubt but that the 
ation has cone steadily up since then. it 
‘ated during World War Fe and how you eye 
e mobilization period comparable to that ol 
lit may last for the rest of our lifetimes, Senator. 
sta long time. 
ice ot Won I W ir [] shows thi: economic Concel 


pretty last ring those pel iods. The | ly comipanie 





DISCRIMINATION AND BASING-POINT SYSTEM 2A 
yet most of the eontracts and the small companies ean't vet raw 
inaterials, and there are many factors at work that help concentration 

Senator Benron. Yes. 

Mr. Sprncarn. So | just say that the index of concentration ts 
moving up, and it seems to me that we must be very careful about 
taking any steps which night accelerate that imerease., as we think 
this bill would. 

Senator Brenron. It is a grave threat to the free-enterprise system 
l agree with you, Mr. Spingarn. It is one of the most dangerous ai 
ilarming trends in our econonny. 


In a debate on the floor of the Senate during the discussion of the 


Defense Production Act, ina colloquy I had with Senator George, 
pointed out to him how the alarming rate of collecti 
] 


developed nh Kneland. had laid the backgrouns 
British Socialist Government, and that this same tre 
OpiIng mn this country. 
Mr. Spincarn. T think vou are m@ht. Tam 
subject. but T do know this 
senatvor By NTON The Britis . you know. }) ive nevel 
trust laws 
Mr. Sprncarnx. Not only the British, but none of the Europear 


ountries have ha lL any etfective antitrust laws, and I think Vou CoO ld 
nake a very strong argument that because they had no antitrust law: 
pecause the reat eartels ana monopolies were not only countenane 
but encouraged, that that was the reason that most of them di 
nto one form of totalitarianism or another. 
Senator Benron. There is absolutely no question about 
While I wis IEeneland In 1945 the Labor leaders, | 
eaders, told me very frankly they did not want antitrust laws 


‘ 


were not opposed to the development of bio HO} 
nonopoies are so niu h e: { ake over and control. 
ocialize industry when you just have to take over o 
} three compat les, 

‘his Is veneral | lerstood | he \me1 
munity, T may say. 

When the Berle a ent k. The Moder 


} 1 


Property al an amaZine 


i . 

nour economy, people wl se) 

listen to second-hand 

was a radical book and 
. book showe 


med 
} 


that mone 
mMcompal i ile 


Well, 
ceed, 
\ir. SPINGARN 

shtothar 


Vou! 
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cluded in that letter certain suggested amendments to the bill which 
would repair the damage that the bill, as now written would, in our 
opinion, do to our competitive system. 

Senator Benton. What was the vote of the Judiciary Committee 
that reported out this bill ? 

Mr. Sprncarn. The vote was three dissenting. I don’t recall how 
many were in favor, but Senators Kefauver, Magnuson, and Langer 
tiled a minority report opposing the bill. 

Senator Benton. Our counsel says 7 to 3. 

Were the hearings rather extensive ? 

Mr. Spincarn. There were no hearings. 

senator BRENTON No hearings / 

Mr. Sprncarn. There were no hearings. This is our first forun 
on this side of the Hall, 

Senator Benton. Is that so? 

Mr. Sprncarn. Yes. Now, I ask that at the conclusion of my tes 
timony, Chairman Mead’s report of April 18. 1951. on S. 719, whiel 
| have just referred to, to the Senate Judiciary Committee, be inserted 
nthe record. and also that my own statement of July 11, 1951, befor 
the lo: opoly Subcommittee of the House Judiciary G inmittee oO} 
the « mpa1on House bill, H. R. 28v0. be inserted. because they conta 
further material on this general subject matter, 

Senator Benron. All right, sir. 

Mr. Spincarn. I will, with your permission, attempt to summariz 
our objections to the bill as it now stands. These objections are 11 
the main two: 

First, the bill substantially weakens the law which restrains dis 
eriminatory pricing. Diser!minatory pricing is a practice whicl 
creates monopoly. It injures both small buyers and small sellers. It 
results in the concentration of business into the hands of the fev 


and in the destruction of small business without respect to its efh 


encecyv or other n erits. The weight of the practice falls progressi\ ely 
harder upon the progressively smaller, 

Our second object nto the bill is that it would make price-fixing 
r it easier to frustrate the law 


-vstel ease { naintain by making 
rbiddine such systems, , 

TI » bill would amend section 2 of the Clavton Yet, passed in 1914 
amended by the Robinson-Patman Act of 1986. This is the lay 
which places restraints upon discriminatory pricing, From a leg@a 
andpoint, the nub of our objection to the bill is that it would com 


iletely justify violations of the anti-price-discrimination law wher 


» violations are made in good faith even though the resulting injury 
competition is just as great as if the violation had been made alto 
her im bad faith. In this respect the bill adopts a principle enul 


by the Supreme Court in the Standard Oil case, decided last 

"y. In other respects the bil] extends this principle beyond the 

f the Court, and makes modifications which weaken the lav 
er and bevol cd the Court’s ruling in the Standard Oil ease. 

Dr, Apams. Commissioner, if I may interrupt at this point. S. 71 
proposes to write into law the Supreme Court decision in the Standar 
of Indiana case. Now, would the bill, in etfect, repeal other decision: 

the Supreme Court, sueh as the one handed down in the Cemen 


se, for example / 
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Mr. Sprncarn. I would say that “repeal” is a strong word, but 
would make it so difficult for the Commission to establish price 
fixing conspiracies in situations like the Cement case, that it would 
vo a long way in that direction, certainly, 

Senator Benron. Sabotage the decisions / 

Mr. Sprncarn. Yes. 

There are several reasons why we think that making YoOoU faith 
. complete justification for violations of law would produce an 
effectual law: 


Kirst, there are very few rehable guideposts for determining what 
vood taith is im the context of this law. The nnipracticability of 
setting up good Ta th as the ultimate test of illegal y Was sl ited as 
‘( vently ‘2s I would know how to state it, by ‘ ail-DUSInesSS ial 
vho test ified here last week. I refer to the veteran who spoke ror the 


Americal Veterans Committee. He told you that discriminatory dlis- 


ounts don radi nea V it to the categories of cr od faith or bad fait! 
bhev are made to vel business 
ie question of od faith | inal test becomes even more Wm 
af when it 1s recoenized that 1h] iW rarely deals with the pel 
SONATE of individual persons, lt more usually deals with COrporatlt 
ireauera ies In which knowledge 1S compartmentalized al dl whose 
orporate actions are the compound Of numerous Sper lalized decisions 
Second, the purpose of the law isto get at the effects, not to prevent 
uusinessmen from having impure motives. The law forbids discrim 
inatory selling in the first place only where this method of selling 
S practiced Upon stk ha substantial scale that a reasonable man can 
predict with contidence the probable result- a seriously viverse e] 
fect upon competition. As [see it, it is immaterial whether monopoly 
‘rented 1) evil men with lapure motives or whether it Ss created 
\ hel eve lent men acting with rood motives every step of tre way 
{ 


.7 ’ 1 } 
VLONOpPOLly Is Monopoly, and plgs Is pigs, and Monopoly is U! 


ou are after and that is what you should Keep 
I drove my automobile SO miles an hour « 
cy vould not ay absolved from hal 
speed limit mn vood fait 
in portant conterence or for some other worthy motive 


} 4 
exceecading the 


} 1 1 
HinkK that 1)! hess corporatiol which destrovs coi petition, and 
ties of countless citizens in the process, should 


ONO Opportum 
| 


ity he absolved from lability but permitted to continue this ‘onau 
ierely because if pursued its destructive methods in 2Zood faith. 
A third reason why we are persuaded that good faith should 


‘ e } } } } 
ustification for violating the law on discriminatory sellin 


our more than ZU vears of experience with such a law, That e: 
nee constitutes evidence that it is impossible effectively to e1 
t law against price cise) iIminaiton as long as eood faithisa compiete 
lefense. The old Clayton Act. which was in force between 1914 and 
956, excused violations made in good faith. It was during the period 
if the old Clayton Act, that is, between 1914 and 1936, that the cha 
tores made their greatest growth and iIndepende it merchant lis 
ippeared in greatest numbers. The concentration of business whic! 
took place in the distribution fields during this period has been ex 
eeded only by the concentration which took place ln) the basic ian 
acturing industries during the previous decades, when we had no law 
it all. « xcept the Sherman Act. 
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Senator Benton. Did the Robinson-Patman Act reverse that trend ? 
Mr. Srincarn. The Robinson-Patman Act certainly did. 

Senator Benron. Did it just stop stop it, or did it reverse it / 
Mr. Spine ‘rhaps it would be fairer to 


ersecdt it 


sav it cheeked thi 


at least insofar as price discriminatiol 
concentratiol 
or has anvone else, 


two paves here 


he other fellow out 


that a seller shal 
he knew or shoul 
e or hu service or facilities 
unlawful. 
sehiat 


baile Oblumiittee report ol 


ssehatt 


bid 


x. What would make 

act ne im good faith / 
SPINGARN. Well, mn that 
vier the bill a 


' 


case, they wouldn 
terpreted by thre eudict 


4) 
not to be POO faith 


You have to know that the comipetitol S price 
cl it eval 


Mr. MPPINGARY, That the competitor's prices are illegal. 
Senator Benron. Th 


e competitor, on his part, is acting in goo 
faith because he has no knowledge of any third competitor whose price 
are ille@al / 


Mir. Sprncarn. Yes. 


Let me read this language from the committer 
report on the bill: 


Certainly, a seller would not be held responsible, under normal conditions, t 
judge at his peril whether his competitor could justify the lower price that wa 
being met Competitors do not normally have ready 
books of account In the ordina 


assumption that the 


access to one another 
ry course, the seller may safely start with tl 
lower price of a competitor which he is meeting is lawfu 
You see, he can start with that assumption, 
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senator 131 NTON. | think he can star 


his definition of good faith. Would 


art with that assumption 


I’m afraid 


who testified here 
: ‘ 
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awe 


Second, the purpose of the law is to get at the effects, not to prevent business 
nen from having impure motives. The law forbids discriminatory selling in the 
rst place only where this method of selling is practiced upon such a substantial 

scale that a reasonable man can predict with confidence the probable result 
a seriously adverse effect upon competition. As I see it, it is immaterial whether 
monopoly is created by evil men with impure motives or whether it is created 
by benevolent men acting with good motives every step of the way If I drove 
my automobile SO miles an hour down the highway and caused a wreck, I would 
he absolved from liability merely because I had been exceeding the speed 
rood faith to be on time for an important conference or for some other 
motive. We do not think that a business corporation which destroys 
tion, and the economic opportunities of countless citizens in the process 
not only be absolved from liability but permitted fo continue this conduct 

hee e it pursued its destructive methods in “good faith.” 

| persuaded that good faith should not be a justifi 
liscriminatory sell s bused on our more than 
i ience constitutes evidence 
discrimination as 
Act, which was in 
vente uri 1 faith It was dim 
etween 1914 and 1936—that the 
independent merchants disappeared 
business which took place in the 
exceeded only by the concentration 


i 
1 


‘ing industries during the previous 
the Sherman Act 
stems from our belief that unrestricted 
and promotes monopoly. It does this 
st the large sellers and the small buyers 
lin our report to the Senate Judiciary 


ce which works 

small business 
wh howaor 
ory selin 


This is true 


mall buyers.’ 


ipallv f 


him littl 
s other loe; 
ission described what has been 
the following words: 
* of numerous more or less isolated 
operates a large number of stores situated 


trategic advar e over a competing retailer 
‘ are confined to a more limited aren 
est, of Course, in competition 
iy one store The source of this 
store retailer bas the opportunity ot 
it stores in the several localities 
is operating under severe com 
loss, its losses may be, and under norma! 
. offset by the profits earned in the other 
», T3d Cong., p. 104) 

he existence and the impact of price discriminations against 
avor of large buyers, the results of an investigation by the Com 
proceeding looking toward the establishment of a limit for the 

ng of tires is strikingly illustrative 
} investigation revealed that the more than S830 million market for re 
lacement tires in 1947 was divided almost equally between less than 2 percent 
about 50,000 distributors having annual volumes of from $100,000 to almost 
$50,000,000 and more than 98 percent of such distributors with annual volumes 
of less than $100,000. Tt also disclosed that these relatively few large distributors 
vere the beneficiaries of price discriminations against the smallest distributors 
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in amounts ranging from about 16 to 30 percent on passenger tires and from about 
20 to 40 percent on truck tires. 

Small distributors reported to the Commission that 
distributors buying passenger tires for as low as 70 cents on the dollar and truck 
tires for as low as 60 had captured almost half of the replacement market 

ause they were able to sell and sold tires, especially truck tires, at prices 
‘low those which the small dealers had to pay the manufacturers for them 

low prices, their 


these large compet itive 


Some small dealers reported that, being unable to meet such 
tire volume had declined from about 25 percent or SO percent of their tota 


sales of all accessories to less than 3 percent. 
the abilit 


if 


The bill has the further objectionable result that it also weake 
of the law to prohibit voluntary restraints upon competition. The bill and the 
accompanying report specifically authorize sellers to absorb freight to meet 
the lawful prices of other sellers. The explanation on this matter contained 
the accompanying Senate Judiciary Committee report is tailor-made to fit a 

cular type of basing-point system Phis is the basing-point system in whic) 
ki 1 Where each mill has a base pp! e, 
ritory are nondiscrim 
ing each 
resull 
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Senator Benton. How would your rewrite then affect the basi: 
Robinson-Patman <Act ? 

Mr. SprnGarn. It would return the Robinson-Patman Act interpre 
tation—— 

Senator Benton. To the pre-Supreme Court interpretation ? 

Mr. Sprncarn. To what we had supposed it was before the Suprenx 
Court opinion, with one qualification. We have given a little ground 
We have compromised somewhat. 

Senator Benton. In other words, you have put a little more em 
phasis on good faith as a defense than you did before ¢ 

Mr. Spincarn. Yes, we have. Under the Robinson-Patman Act, 
before the Supreme Court decision, good faith was a procedural, as 
distinguished from a complete, defense in three cases. 

One, where there was the probability there would be a substantial! 
lessening of competition ; 

‘Two, where there was a probability of creation of monopoly > and, 

Three, where there was a substantial lessening of competition wit! 
an individual competitor. 

Now, we have receded on that third point and our amendment 
would make good faith a complete defense where merely competition 
with a meer individual or particular competitor is involved, but 
would make it only a procedural defense, as it is usually referred to. 
not a complete defense, where the probable effect would be to sub 
stantially lessen ¢ ompetition ina whole line of commerce or to create a 
monopoly. 

(The material directed to be incorporated in Mr. Spingarn’s test! 
mony is as follows:) 


APRIL 18, 1951 
Hon. Par McC ARRAN, 
Chairman, Committee on the Judiciary, 
United States Senate, Washinuton, D.C 


Dear Mr. CHAIRMAN: In response to a letter from your administrative assis! 
ant under date of February 6, 1951 1 am respectfully submitting herewith the 
views of the Federal Trade Commission concerning S. 719, a bill “to establis} 
bevond doubt that, under the Robinson-Patman Act, it is a complete defense 
a charge of price discrimination for the seller to show that its price differenti 
has been made in good faith to meet the equally low price of a competitor.” 

The bill would add a new subsection to section 2 of the Clayton Act making tl 
meeting of an equally low price of a competitor in good faith a complete defen 
te a charge of unlawful price discrimination, in effect writing Into the statut: 
the interpretation of existing law expressed by the Supreme Court in the ¢ 
of Standard Oi! Co. v. FLT. C. (340 U.S. 251), decided on January 8, 1951, 
vddition to undertaking to define one aspect of the term “good faith.” T) 
bill, however, might be construed as shifting the burden of proof in certai 
respects from the respondent to the Commission in cases involving the “gov: 
faith” defense. If this construction is correct, the bill goes beyond the decision 
at the Supreme Court : 


ius 


As a background to i Inment upon this bill, the Commission wish 

ietly to recount some of the history of the basic legislation which it wou 
umend 

Twenty-four years after enactment of the Sherman Act it had become appare1 
that it was not sufficient to protect our competitive system from monopo 
me rely to make monopoly itself unlawful, and the Federal Trade Comunissi 

nd Clayton Acts were passed for the purpose of providing a means of stoppin: 
hens practices which experience had shown usually lead to a full-fleda: 
Sherman Act violation. There was considerable discussion in the Congress ov« 
various means which could be employed to accomplish this purpose. In som: 
quarters it was felt that Congress should prohibit all of the specitic practic 
then known to involve incipient monopoly, and others, urged the creation of a! 
udministration agency with power under a broad legislative standard to preve: 
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those practices which were at that time, or might in the future be, considered 
unfair in the sense that they represented a threat to the preservation of free 
and open compeition, 

Both approaches were finally adopted—in the Federal Trade Cotimission Act 
the Congress created the Commission and directed it to prevent “unfair methods 
of competition” ; and in the Clayton Act the Congress prohibited certain specifi 
practices, price discriminations, tying contracts, mergers amon, competitors, 
and interlocking directorates, which were known then to be the principal means 
by which monopoly power is achieved. 

Congress had before it a record of the notorious discriminations of the old 
Standard Oil trust and others, and it forbade discriminations where the eiflect 
“may be to substantially lessen competition or tend to create a monopoly 
in any line of commerce.” To this basic prohibition of discrimination a pro 
viso was added, as follows: 

“Provided, That nothing herein contained shall prevent discrimination in 
price between purchasers of commodities on account of differences in the grade, 
quality, or quantity of the commodity sold, or that makes only due allowance 
for ditference in the cost of selling or transportation, or discrimination in price 
in the same or different communities made in good faith to meet competition 

After several years experience in administering the statute is became apparent 
that the effect of this proviso was to make enforcement of section 2 of the 
Clayton Act relatively ineltflective 

By 1928S the Congress became acutely aware again of the problem of dis 
erimination and the lack of elfectiveness of section 2 >» Clayton Act 
preventing discriminations, particularly with reference to ain stores ihe 
Commission was directed by Senate Resolution 224 (70th Congress, Ist session) 
to undertake a comprehensive investigation and study of chain stores and t 
report to the Congress on the prac tices lending to their growth and its ec 
mendations for additional legislation 

Over a period of 6 years the Commission submitted to the Conuress 
than 30 separate factual studies pursuant to this resolution and a final 
on its investigation on December 14, 19384 (CS. Doc t, 74th Cong Ist 


In that investigatiol he Commission found these sig! Cunt baucts 
1 


1. That it had been the persistent policy of the chain stores to seek 


demand special and unwarranted price concessions on the goods the 

and 
~. That the chains many instances discriminate 

chandise by maintaining higher prices in localities 

absent or weak, and cutting prices aggressively in 

gressive competition was encountered 
In con nti 7 he effect of the good faith prov 

cessious obtaine the chains as buvers, the Commiss 
Discrimnatory price concessions given to prevent the i 

business to a competing manufacturer, to prevent it from discon 
ores the saie ot a g 


iven manufacturer’s goods, mav be strongly 
: : 
l 


ein good faith to meet competiti 


rhe following atement was made regarding the 


manufacturer as ‘mace 
by the chains in the resale of goods and the question of 

Variation il price between different branches of a ch 
discrimination, the effect of which ‘may be’ to produce the forbidde 

s one thing, however, to reach such a broad conclusion on the 
practice by chains in general and quite another to prevent by le 
use by some particular chain. The reason is that the Clayton Act itself specifi 
cally permits price discrimination ‘in the same or different Communities made 
n good faith to meet competition.’ The Commission has no evidence whicl 
would establish that price discrimination by hain stores has not been in goo 
faith to meet competition and there is good ground to conclude that in many 
cases it has been for that purpose 

“Difficult legal questions arise in this connection, such as whether a_ price 
discriminator may merely ‘meet’ the price of a Competitor o1 may beat it, and 
Whether a concern which occupies a monopolistic position has the right to mais 
tain itself by discriminating in good faith to meet competitior If the monopoly 
be considered legal it is difficult to deny it the same privilege of protectio: 
against competition which the statute assures the independent Yet that creates 
the anomaly of a monopoly being allowed to use the same weapons to maintain 
itself which are denied to others for fear of creating monopoly.” 
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In recommending legislation to correct the conditions discovered in the chain 
store investigation, the Commission advocated that the good-faith proviso be 
eliminated from the statute and that section 2 of the act be rewritten to pro 
vide simply that: 

“It shall be unlawful for any person engaged in commerce, in any transaction 
in or affecting such commerce, either directly or indirectly to discriminate un 
fairly or unjustly in price between different purchasers of Commodities, which 
commodities are sold for use, consumption, or resale within the United States or 
any Territory thereof or the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States.” 

The Robinson-Patman Act of 1936 constituted a major overhaul of section 
2 of the Clayton Act designed primarily to correct the conditions discovered by 
the Commission in its chain-store investigation. Section 2 (a) was redrafted to 
make unlawful not only discriminations which may substantially lessen com 
petition or tend to create a loOTopoly in any line of commerce, but also those 
discriminations which may injure, destroy, or prevent Competition with a partic 
lar persor The cost proviso was rewritten to make it plain that discrimina 
tions based on quantity could only be justified to the extent of actual savings. 

Payments of brokerage commissions directly to buyers, a favorite device 

loved by the chain stores for securing price concessions, were prohibited in 
lew subsection (¢) Subsections (d) and (e) prohibited payments for services 

1 facilities except in proportionally equal terms, and subsection (f) made 
the buyer who induces an unlawful discrimination in price equally liable with 

lea A new approach was added in section 2 (a) whereby the Commission 
powered when it finds purchasers in large quantities so few as to render 

itials on account of such quantities unjustly discriminatory, to set quantity 
bevond which no discounts mav be given, even though they might be 

te under cost-savings proviso. In section 38 of the Robinson-Patman 

vainst certain discriminations 

And finally, Congress completely rewrote the good-faith proviso, and placed it in 
ite subsection, in language which the Commission construed as limiting 


rimiinal san ons were tnade available a 


ct ose pure 

sood-faith defense to a procedural matter, unavailable in the face of a show 
tination mnav have the effects spec! ied in section Z ta), 

Court has now decided that Congress did not limit the good 


and the good-faith defense, when established, is complete under 


son-Patman Act as it wi inder the original section 2 of the Clay 


hat this is the intent of Congress and represents 


SS. 719 would confirm t 


the previous efforts limit the go faith proviso and make 


of preserving commerce from substantial suy 
m why the difficultic arising from al 

were pointed out in 14, ‘e not equally 

good-faith proviso as a complete defense 

discriminations in good faith 

ing permitted t e the same 


others for ‘ar creating a 


which works t 
rd the destruct of small business 
been recogn : a practice which 
m oof monopoly First, discriminators 
Hers destrov smaller colupeting sellers 
seller intends anv injury to his smatilet 
results in advantageous purchase termi 

us purchase terms to the small buyer Lis 
buyer are, moreover, typically in excess o 
supplying the large buyers as compared t 
natory selling is any less a force for destroying 

it is for destroying competition among buyet 

discriminations which merely meet the price of a cor 
for destroying competition than are discriminations 

i f competitor On the contrary, we coneur wit! 

the Robinson-Patman bill which stated : 

makness of present section 2 lies principaily in the fact that: (1) It 
t upon differentials permissible on account of differences in quar 


t permits discriminations to meet competition, and thus tends t 


retaliation for those of law, with destructive const 
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quences to the central object of the bill. Liberty to meet competition which 
can be met only by price cuts at the expense of customers elsewhere, is in its 
unmasked effect the liberty to destroy competition by selling locally below cost, 
weapon progressively the more destructive in the hands of the more powerful, 
ind most deadly to the competitor of limited resources, whatever his merit and 
efficiency While the bill, as now reported, closes these dangerous loopholes, it 
eaves the fields of competition free and open to the most efficient, and thus, in 
fact, protects them the more securely against inunduations of mere power and 
size.” (S. Rept. No. 1502, To Amend Antitrust Act, January 16, 1936, 74th Co 


While the Commission is firmly convinced that the good-faith defense should 
not be available as a justification for discriminations which have a substantial 
and serious effect toward monopoly, we recognize that there 
nay be desirable to permit justification on this basis f 
effects, while still within the test of section B (a , 


ng competition or tending to monopoly in a 


san area in which 
riminations whose 
), substantially 
suppress commerce It is 
suggested that this can be accomplished by establishing good faith as a con 
ete defense except in those cases where the effect may be substantially to lessen 
olupetition or tend to create a monopoly in any line of commerce 

Two other observations may be made regarding the provisions of S. 719. The 


bill would create a new subsection (g). leaving undisturbed the language of 

good-faith 
defense The provisions of the statute would seem less confusing if 
ents affecting subsection (b) were made directly to that 


than by way of a new subsection 


ubsection (b) which contains the basic proviso relating to the 
amend 
subsection, rather 


S. 719 also contains a proviso to the effect that a seller shall 


not be deemed to 
ve acted in good faith if he knew or should have known that the price being 
is unlawful In the decision of the Supreme Court in the Standard Oil 
it was observed that the good-faith defense was limited to the meeting of 
“lawful” price, and the statute now provides that the burden of 


sustaining 
tification rests wholly with the one charged with unlawful 


discrimination 

s proviso may well be argued as shifting to the Commission part of the 
burden of showing lack of justification, a shift which would not be desirable 
from the standpoint of effective enforcement of the statute. We re 


ommend that 

t re o be deleted 

Po accomplish the changes recommended in S. 719, it is suggested that 
1 9 


it 
mended to revise section 2 (b) of the act as follows, the underlined port 


epresenting language which would be new to the statute: 


‘(b) Upon proof being made, at any hearing on a complaint under this 
that there has been discrimination in price or services ‘ 


e burden of rebutting the prima facie case thus made 
ll be upon the person charged with a violation of 
justification shall be affirmatively shown, the Commission 
issue an order terminating the discrimination: Provided, 
the effect of the discrimination may be | 


substantia 


r tend to create a monopoly in any line of Commerce, 
defense for a seller to show that his lower price or 
or facilities to any purchaser or purchasers was made 
meet an equally low price of a competitor, or the services 01 
rnished by a compet tor 
The Commission deeply appreciates this opportunity of expressing its 
n the pending legislation Che Commission wishes to emphasize that the 
ch it has expressed are based on the conclusion that the basi , 
ion 2 of the Clayton Act—to prevent those discriminations which w 
press competition and lead toward monopoly—should not be 
ihbsidiary to the right to meet competition in good faith 


policy 


made wholly 


‘ommissioner Ayres does not concur with this report He 


does not oppose the purpose of S, 719, but that he 


cle sires to state 


woes not conside r 


» proposed legislation is necessary at this time because its purpose has 


n accomplished by the decision of the Supreme Court in the Standard 
oner Mason dissents from this report His views « 
xpressed in a separate Communication to you 
In view of onr understand ng that your committee expects to act ol 
ll in the near future, this report, in the interests of expedition, is 
ibmitted without the usual clearance with the Bureau of the Budget 
Respectfully submitted 


Jas. M. MEAD, Cha 
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STATEMENT OF STEPHEN J. SPINGARN, FEDERAL TRADE COMMISSIONER, BEFORE THE 
SUBCOMMITTEE ON THE Stupy OF MonopoLty POWER, COMMITTEE ON THE JUDICI 
ARY, HOUSE OF REPRESENTATIVES, JULY 11, 1951 


The Commission strongly urges that the committee does not approve H. R. 2820 
in its present form. We are convinced that the bill would definitely weaken the 
Comniission’s ability to stop price-fixing combinations and other monopolistic 
and oppressive practices. 

H. R. 2820 is in two sections—the first amending section 5 of the Federal Trade 
Commission Act and the other amending section 2 of the Clayton Act. At first 
glam the sections appear to be identical, but actually they are addressed to 
two wholly different problems and would have quite different effects. Section 2 
is, except for a definition of price, identical with S. 719, the McCarran bill, which 
was recently reported out of the Senate Judiciary Committee and is now pend 
ing for consideration in the Senate. It relates to the “rood faith defense” to a 
charge of price discrimination under section 2 (a) of the Clayton Act, and its 
sponsors in the Senate have stated that its sole purpose is to write into the statute 
in clear and unambiguous terms the decision of the Supreme Court in the recent 
case of Standard Oil Co. vy. F. 7. C. (340 U.S. 2381). 

Section 1 of the bill, however, provides that nothing in section 5 of the Federal 
Trade Commission Act shall prevent a seller, not acting pursuant to combination, 
conspiracy or agreement in restraint of trade, from reducing his price in good 
faith to meet the equally low price of a competitor, providing that a seller 
shall not be deemed to be acting in good faith if he knew or should have known 
that the pl ice being met was unlawful. 

I call your particular attention to the fact that the language of section 1 does 
not relate to a defense against a charge of price discrimination—it places com- 
pletely beyond the act, whatever the basis of the charge, any situation in which a 
seller reduces his price to meet that of a competitor, except where it can be 
shown independently that such seller is acting pursuant to combination or 
agreement 

To provide a background for our comments about this first section, I wish to 
recall to the committee some of the legislative history of the Federal Trade Com 
mission Act and the basic objectives of the standards contained in the section 
5 this bill would amend 

Both the Clayton and Federal Trade Commission Acts were originally en 
acted in 1914, nearly 25 vears after the Sherman Act This quarter century 
of experience with the Sherman Act had convinced the Congress that it was es 
sential to create some Government agency with power to stop monopoly in its 
incipient stages—-that trying to break up a monopoly after it had become en 
trenched was often as difficult as trying to make eggs out of an omelet. It was 
decided to create an agency with power to prevent and discourage those practices 
which are oppressive of honest competitors and the consuming public and which, 
if left to run their course, might reasonably be expected to develop into full 
fledged monopolies 

There were several different approaches suggested to this problem. It was 
considered, for instance, that Congress might attempt to draft a law which 
would prohibit i letail all of those specific practices which were then know 
to be the means by which the unscrupulous traders take an unfair advantage 

their competitors and the public It soon became apparent to Congress 
that this approach would require the writing of a huge and technical code of 
regulations of commercial conduct and that, no matter how carefully drawn 
this code would be subject to the need for constant revision and amplification 
in order to make it completely responsive to the rapidly changing face of Ame1 
ican business It was finally decided to create an agency with the power to 
prevent all practices which might fit within the broad category of “unfair 
methods of competition in commerce,” recognizing that this would permit the 
Commission and the courts to consider business practices in the light of their 
usages in trade and to prohibit those which were fraudulent, monopolisti 
oppressive, or which showed a dangerous tendency unduly to restrain trade, in 
whatever form they might appear. 

When Congress made this decision it was aware not only of the ingenuity of 
American businessmen to promote the general welfare by producing more and 
better products but also of the willingness on the part of some, on occasion, t 
take advantage of the public and their competitors through unscrupulous means 
It was aware, for instance, of such ingenious devices as that of a fish packe 
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who placed on the label of canned chum salmon the 
not to turn pink in the can.” 

We think that Congress was eminently wise in choosing this approach to the 
problem and that no one could have drawn a 


statement “Guaranteed 


code of business conduct which 
would spell out in detail every act or practice which might be prohibited and 
which would still have anticipated such matters as, for instance, the activities 
fa group of local merchants who devised the plan of 


the 
Nn 


pousoring matinees at 
local theater and requiring as the price of admission one copy of the current 
of a well-known mail order house. The mail-order company, whose 


gs disappeared from a very wide area, felt aggrieved at this method of 


ompetition and the Coilumission was inclined to agree with them 


Nor could any 


statute have anticipated the ingenuity of one man who, afte! 


proceeding in which he was found to have falsely 
placed on his label the legend “This product has been cited by the Fed 
Commission.” Likewise, it would have been difficult t 
fa group of officials of one of the largest pach 


advertised his ‘ 


proau 
i i 


aer; 
t to anticipate the activiti 


i 


<ing companies who bought up 
ir their own interest, a small company selling equipment to railroads, and 
hereafter promoted the sale of this railroad equipment by making it known to 
the railroads that the packer’s traffic would be handled by those railroad 
purchasing the equipment from the Company privately controlled by t 


re packer 
fhicials 


These are rather unusual instances of unfair methods of competition, but they 
serve to illustrate my point that many practices not in themselves necessarily 
inlawful can, under certain circumstances, be used in a very unfair w 


way. Con 
eress recognized this in drawing section 5 of the Federal Trade Commission Act 


nd the courts have for many years spoken with approval of this approach to the 
problem, 

In the Schechter case, the Supreme Court stated 

“The Federal Trade Commission Act ($5) introduced the expression ‘unfair 
nethods of competition,’ which were declared to be unlawful. That was an ex- 
pression new in the law. Debate apparently convinced the sponsors of the legis 
ition that the words ‘unfair competition, in the light of their 


l the meaning at com 
uon law, were too narrow We have said that the substituted phrase has 


a 
roader meaning, that it does not admit of precise 


efinition, its scope Deing left 
oO judicial termination as controversies arise Federal Trade Commission 

raladan » (ZR3 I S. 643, G48, 640): Mederal Trade Commission vo Ke 
tro. (291 U. S. 304, 310-312) 


ppel 

What are ‘unfair methods of competition’ are 

o be determined in particular instances, upon evidence, in the light of | 

ompetitive conditions and of what s found to be a 
interest.” 2 A. Schechter Poultry Corp. v. l 


Beeehnut Packing Co. (257 1 


articular 
nd substantial 


interpreter phrase “unfair methods of competit 


ractice “is against hi because of its ‘dangerous tendency 
ler competition or al i poly’ it was within the 
: ; 


nto make an o Yr forbidding its continuance,’ 


r of the 
One of the finest tutements of t! 


he considerations wh 
choosing the particular machinery of section 5, and of tl 
What specific practices fall within the broad phrase 
is the language of Mr. Justice Brandeis in his 


1 the case of F’. T. C. v. Gratz (208 U.S. 421, 436) 
of undertaking to define what practices should he des 


d been done in earlier legisintion, the act left the determination to 
ssion. Experience with existing laws had taught that definition, being ‘eS- 
irily rigid, would prove embarrassing and, if rigorously applied, might involve 
reat hardship. Methods of competition which would be unfair in one industry, 
nder certain circumstances, might, when adopted in another industry, or even 
the same industry under different circumstances, be entirely unobjectionable 
irthermore, an enumeration, however comprehensive, of existing methods of 
nfair competition must necessarily soon prove incomplete, as with new condi 
ms constantly arising novel unfair methods would be devised and developed. 
n leaving to the Commission the determination of the question whether the 
ethod of competition pursued in a particular case was unfair, Congress fol- 
owed the precedent which it had set a quarter of a century earlier, when, by the 
ct to regulate commerce, it conferred upon the Interstate Commerce Commis 
ion power to determine whether a preference or advantage given to a shipper 
r locality fell within the prohibition of an undue or unreasonable preference or 


dvantage. (See Pennsylvania Co. vy. United States (236 U. S. 361); Teras € 
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Pacific Railwcay v. Interstate Commerce Commission (162 U. S. 197, 219, 220).) 

“Recognizing that the question whether a method of competitive practice was 
unfair would ordinarily depend upon special facts, Congress imposed upon the 
Commission the duty of finding the facts: and it declared that findings of fact so 
made (if duly supported by evidence) were to be taken as final. The question 
whether the method of competition pursued could, en those facts, reasonably be 
held by the Commission to constitute an unfair method of competition, being a 
question of law, was necessarily left open to review by the court.” 

I wish to add, parenthetically, that while this language is from a dissenting 
opinion, it is one of those dissents which is generally recognized now as being 
authoritative. Hastings Mfg. Co. v. Fo 7T. C2. 158 BF. 2d 258, 257 (1946). 

Section 1 of the bill: Section 1 of the bill seems to create an exemption for any 
practice, short of a combination subject to the Sherman Act, which is carried 
on through the meeting of a competitor's price and it would very clearly prevent 
both the Commission and the courts from considering the practice “in the light 
of particular competitive conditions and of what is found to be a specific and 
substantial public interest.” 

We can see no reason for such an enactment, any more than for creating a 


specific exemption for a whole host of other intrinsically proper commercial 


practices, The Commission has time and again stated to the Congress and to 


he public that there is nothing inherently wrong about freight absorption, sell 
at delivered prices, or meeting a competitor’s price, and that all of these 
practices are quite common and, for the most part, bevond question 

There are some extreme instances, of course, where because of a monopolistic 

because of a severe restrictive effect upon competition, or because of 
reumstances surrounding their use, the Commission and the courts have 
examined particular types of freight absorption, selling at delivered prices, and 
the meeting of Competitors’ prices to determine whether such practices are within 
the scope of the broad standard which I have been discussing. The bill seems 
designed to prevent this process and instead if would accord to the practice of 
meeting Competitors’ prices a very unusual preferred status. 

If section ] of the bill were to be enacted, it is conceivable that it eould be 
used as an oppressive device to accomplish serious restraints on competition by 
dominant sellers in a nenr-monopoly position. The devices to which I refer are 
in addition to price discriminations which are the subject of section 2 of the 
bill 

In this connection, section 1 of S. 1008, Kighty-first Congress, passed by Congress 
last year but vetoed by the President, contained a similar provision to the effect 
that if shall not be an unfair method of competition under section 5 for a seller, 
acting independent, to sell at delivered prices or absorb freight A proviso was 
added to the effect that this shall not make lawful any “combination, conspiracy 

‘collusive agreement: or any monopolistic, oppressive, deceptive, or fraudulent 

ice, carried out by or involving the use of delivered prices of freight absorp 

‘he problem of meeting a competitor’s prices and that of freight absorp 

t are closely related under the Federal Trade Commission Act, yet section 1 

of the instant bill contains no safeguard whatever against use of such practices 

where they may involve monopolistic or oppressive results. Since the Commis 

sion had the feeling that comparable section 1 of S. 1008 might be construed in a 

way to impair etlective enforcement of the act, omission from section 1 of H. R 

2820 of some of the safeguards which appeared in section 1 of S. 1008S would go 

even further in weakening the Commission's power to prevent monopolistic 
practices 

Even more important is the effect that section 1 of the bill would have on the 
Commission’s power to prevent price-fixing conspiracies. We recognize, of 
course, that, even if the bill were enacied, the Commission would be able to stop 
the matching of prices shown by independent evidence to be carried on pursuant 
to combination or conspiracy. This is not, however, a sufficient safeguard. In 
the more than 60 vears since enactment of the Sherman Act, American business 
men have pretty thoroughly learned one lesson and that is “when we reach an 
understanding about prices, don’t put it in the minutes and don’t write any 
letters.’ 

The modern conspiracy to fix prices is seldom capable of proof by direct evi 
dence of overt acts of agreement. Thus, if the antitrust agencies are to be at all 
effective in stopping conspiracies in restraint of trade, they must be left free in 
the future as they have in the past to present to the Commission and to the 
courts in conspiracy cases all of the facts relating to the meeting of prices and 
suppression of competition, and the Commission and the courts must be left free 
to draw the proper inferences from all of the evidence 
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In causes under section 2 of the Clayton Act, the so-called good-faith defense 
has been important only in proceedings involving charges of price discrimination, 
Under section 5 of the Federal Trade Commission Act the so-called “good-faith 
defense” hus never been of any significance except to the extent that persons 
charged with price fixing have sought to convince the Commission and the courts 
that apparent identity of pricing practices and absence of price Competition hi 
bee the normal result of ea seller independently meeting in good faith 

his competitors 


yood many indus 


e it seemed likely that apparei mili vy was, in fact, the prod 


Wimission has investiga 


il competitive processes, <a ‘ have closed our files 


action 


and assented 
fully litigat 


een y 
that 


ilhbohe 
Nhate 


the Seventh ¢ 


eu' pled 


remiitlie 


closes 
mediately 


proceeding. To illustrate, i 1} Paul could purch 
he same delivered pt ‘ if her the urchase Was 


ich an unnatt 
brought about by men Fan industry without a 
difficult, if not impossible, aliz ; ‘re fact th: 
situation did exist in and of itself furnishes ne rt iat the Ins 


and its members were acting cooperatively and by : t is contended, 


however, that the same delivered price, even thougl result of a 
agreement, did not affeet price competition. In fact, it is argued that 


delivered price is in aid of price compet t being economists, we confess 


our inability to comprehend such @ gum True, the same delivered 
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price might still leave room for competition, depending upon the circumstances 
of the case. This is so for the reason that there might be competitive factors 
other than price, such as quality and the appearance of the product. But insofar 
as price competition is concerned, we think that an agreement among manu- 
facturers of a product to sell at the same delivered price would seriously inter- 
fere with, if not entirely destroy, competition in that respect.” 

In a number of other cases the courts have commented upon similar circum- 
stantial evidence of price fixing and the weight which should be attributed 
to concerted acts resulting in elimination of price competition. Hugenet Dietzgen 
Co. v. F. T. C. (142 F. 2d 321 (1944)). Fort Howard Paper Co. v. F. T. C. (156 
F. 2d 899 (1946), cert. denied 829 U. S. 795). F. 7. C. v. Cement Institute et al. 
(333 U.S. 683). Triangle Conduit & Cable Co., Inec., et al. v. F. T. C. (168 F, 2d 
175 (1948) ). 

Please do not misunderstand me. No one on the Commission or its staff or on 
the Derch in reviewing Commission decisions would see anything ulterior in 
the fact that two delicatessens on opposite corners should have a 19-cent price tag 
on a package of macaroni on Monday morning, or even all week, or even on four 
or five items. ‘There is nothing sinister about two competitors selling their 
products at the same price, at the same time, in the same market. We do often 
raise our eyebrows when an entire industry simultaneously shows up with a very 
complicated delivered price system, perhaps based on arbitrary factors, and 
follows it to the extent that both offering prices and selling prices are identical 
among all sellers and to any particular buyer without regard to such factors 
as raw-material costs, location to the market, differences in quality, design, 
ete. And unless we were curious about such situations we would be grossly 
negligent about our responsibilities 

You may feel that we are unduly sensitive and apprehensive about the effects 
of this bill. However, we know that many persons in the recent controversy 
over delivered prices and freight absorption urged that proposed legislation 
should limit the right of the Commission and the courts to consider freight 
absorption and delivered prices as evidence in a price-fixing case. For instance, 
ina statement to the Senate Committee on the Judiciary, April 4, 1949, Raymond 
S. Smethurst, counsel for the National Association of Manufacturers, strongly 
recommended that S. 1008, which was then pending in its original version, pro- 
viding only for a moratorium on pricing practices, be amended to prevent the 
Commission and the courts from considering the sort of evidence discussed above 
in a conspiracy case. He said: 

“Secondly, the bill does nothing with respect to evidentiary requirements for 
proving conspiracy. Thus the Commission could still use mere uniformity of 
price or business practices as evidence upon which to base a finding and conclu- 
sion of the presence of a ‘planned common course of action.” (See FTC order 
in Cement case.) No adequate protection, therefore, would be afforded members 
of industries which have historically used various forms of delivered pricing 
systems. 

“Because of the lax evidentiary standards discussed above, I suggest on appro 
priate amendment to prevent the using of a delivered price system during the 
moratorium period from being admissible as evidence of a conspiracy in any 
proceeding brought after the moratorium has expired.” 

We feel that section 1 of this bill meets the objection which the National 
Association of Manufacturers had to the original version of S. 1008 and that it 
would very definitely prevent the Commission from considering the meeting of 
competitive prices in a case where organized price-fixing is the central charge 
unless and until the fact of conspiracy could be established by other and inde- 
pendent evidence, a condition very difficult to satisfy in the ordinary case. 

We are convinced that, if enacted, this bill will have the practical effect of 
restoring basing-point price-fixing systems. We believe that it will legalize the 
very type of situation described by Senator Douglas in the debate on SS. 1008. 
He said: 

“Last summer I ealled attention to the fact that in January 1947, the Illinois 
Department of Highways had asked for bids on some 50,000 barrels of cement 
delivered inside each of the 102 counties in the State. In response to this invita 
tion, eight firms bid exactly the same figure for cement to be delivered in each of 
the 102 counties. Again I wish to emphasize that the bids differed as between 
counties, but they were identical for each county. The prices bid varied from 
county to county, but in each of the 102 counties the eight firms had all bid alike. 
I had asked Prof. C. O. Oakley, of the department of mathematics of Haverford 
College, to analyze this record and to state what the chance was that such identity 
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of eight bids in each of the 102 counties conld come about purely by chance. 
Professor Oakley authorized me to say that this chance was about 1 in 8 followed 
by 214 zeros. <As a further translation of this astronomical figure, Professor 
Oukley went on to say that to accomplish such price identity as this merely by 
accident would be far more difficult than picking out at random a single pre 
determined electron in the total universe.” (Congressional Record, May 31, 
1950, p. 7961.) 

The quoting of exactly identical delivered prices, down to the thousandth of a 
cent, is the fundamental purpose and objective of basing-point price-fixing sys 
tems. Where prices at each and every destination point are exactly identical, 
where their identity is brought about through systematic and reciprocal freight 
absorption, implemented through the use of common freight rate books, common 
extra books, etc., the Commission has on occasion come to the conelusion that 
such identity could simply not be the result of pure chance 

reading the hearings held by this committee on the steel industry, I find 
tion of the chairman to identical prices in the steel industry is pretty 
uch the same as the reaction of the Federal Trade Cotmission In those 

“rings, the counsel to the committee called attention to a number of instances 

identical bids, one of which involved exactly identical bids at O.A722 cent, 

down to four decimal places, submitted by five different steel companies 

ce president of United States Steel attempted to explain away this identity 
on the grounds that it was merely the result of “competition.’ lo this argument 
the chairman remarked 

“Well, with all due respect, I think that that explanation is a bit of sophistry 
I think there was undoubtedly some arrangement between those companies 
Otherwise there would not be a price exactly to the extent of four decimal points 
for a shipment of sheets and those Kinds of products to the United States Navy, 
I cannot conceive of it.” (Hearings, pt. 4A, p. 599.) 

We are convinced that this bill would have the effect of legulizing the very 
type of situation which the chairman says he “cannot conceive of” as resulting 
from anything except “some arrangement.” 

We are confident that H. R. 2820 would have this effect not only because ot 

own wording but also because of the majority rep l le Companion 
bill in the Senate, S. 719, the MeCarran bill. 

In view of the general language of these measures, i al » anticipated that 
the accompanying committee reports will be given great weig by the court 
in determining the intent of Congress Now, what does the accompanying 
report on S. 719 have to say on this question of the importance to be attached 


to evidence in the form of identical, uniform prices? It says that while such 


ce is “admissible,” “no adverse inference” is to be drawn from it. May 


quote the relevant passage : 

“Whenever several sellers are charged with a conspiracy to fix prices, evidence 
that they sold at identical prices is admissible. Such evidence alone does 
prove, however, that the identical prices resulted from a conspiracy to fix 
prices * * *,. The period of time during which, and the rigidity with whicl 


sellers sold at like prices also is admissible evidence under a charge of cor 
spiracy Here again such evidence alone does not prove, and no adverse 
may be drawn from the frequency or regularity with which a | 
Yers to meet his competitor’s lower prices” (S. Rept, 295, S2d C 
In other words, even though the chance of a price identity 
accident is less than the chance of picking out at random 
electron from the universe, “no adverse inference may be drawt 
It is interesting to note that this instruction to the courts in the majority 
report explicitly relates to “conspiracy” cases, although the Senate bill itself is 
not concerned with conspiracy, but only with price discrimination. In thus giv 
this instruction to the courts, it would appear that the sponsors of S. 719 
are going out of their way in order to be absolutely certain that no inference 
of collusion can possibly be drawn from identical prices no matter how wide 
spread they may be, how long they may have existed, or how unlikely are the 
chances that they have resulted from mere happenstance 
It may he that the sponsors of this bill did not intend that it should have such 
broad and sweeping effects upon section 5 of the Federal Trade Commission Act 
and that their purpose was simply to provide that, having amended the Clayton 
Act relating to a defense against price discrimination, the same defense should 
be written into the Federal Trade Commission Act so that the Commission could 
not bring a charge of price discrimination as an unfair method of competition 
under the Federal Trade Commission Act and deny the good-faith defense. The 
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language of section 1 goes far beyond any such purpose and, in any event, such 


an amendment to section 5 would be wholly unnecessary under well-settled 
rules of statutory construction. If we were to concede, for purposes of this 
discussion, that the Commission could bring a charge of price discrimination, 
not under the special statute dealing with price discriminaton, but under the 
broad and general provisions of section 5 of the 
Act, any defense available 


Federal Trade Commission 
under section 2 (a) of the Clayton Act would like 
Wise be available under the Federal Trade Commission Act. The law speaks of 
two statutes covering the same act as being in pari materia. 

It is a fundamental proposition of law that statutes in pari materia must be 
considered together, and that the statute of general application cannot properly 
be interpreted in such a Way as to be inconsistent with the statute of specitic 
application. Crawford on Statutory Construction (429 (1940) ); Sutherland's 
Statutory Construction (see, 5204 (3d ed., 1943) ). 

It is perfectly plain, therefore, that any defense provided in the Clayton Aet, 


‘ 


a stutute reiatine to specific practices of discrimination, must likewise be avail 
able to one charged with a discrimination under a statute of general applica 
bility, such as the Federal Trade Commission Act 

Section Lof the bill is wholly unnecessary, even for the very limited purpose of 
safeguarding the good-faith defense to a charge of price discrimination brought 
under the Federal Trade Commisison Act. 


Section 2 of the bill: Section 2 of H. R. 2820 would add a new subsection to 


section 2 of the Clayton Act making the meeting of an equally low price of a 
competitor in good faith a complete defense to a charge of unlawful price dis 


crimination, writing into the statute the interpretation of existing law ex 


‘ase of Standard Oil Co. Vv. F’. 7 C. (340 


ressed by the Supreme Court in the « 
J 231). decided on January 8, 1951, in additior 


] 

0.3 » undertaking to define one 
aspect of the term “good faith.” The bill. however, might be construed as shift- 
the burden ot prool 


ine 


in certain respects from the responce nt to the Commis 
sion in cases involving the “good faith’ defense. If this construction is correct, 
the bill goes beyond the decision of the Supreme Court. 

As I stated previously, in the Federal Trade Commission Act the Congress 
directed the Commission to prevent all practices falling within the broad cate 
gory of “unfair methods of competition’: while in the Clayton Act certain 
specific practices were prohibited, such as price discriminations, tie-in contracts, 
mergers along competitors, and interlocking directorates, which were known 
then to be the principal means by which monopoly power is achieved. 

Congress had before it a record of the notorious discriminations of the old 
Standard Oil trust and others, and it forbade discriminations where the effect 


‘may be to substantially lessen competition or tend to create a monopoly in any 


line of commerce.’ "_" this basic prohibition of discrimination, a proviso was 
added as follows: 

“Provided, That nothing herein contained shall prevent discrimination in 
price between purchasers of Comuodities on account of differences in the grade, 
qualitv, or quantity of the commodity sold, or that makes only due allowance 
f disierence it iw cost of selling or transportation, or discrimination in price 


the me or different Communities taade in good faith 


»y THEeeL Colnp tition 
t became apparent 


After several years’ experience in administering the statute i 
that the effect of this proviso was to make enforcement of section 


2 of the 








» problen 
tion nnd e lack of effectiveness of section 2 of the Clayton Act in preventing 
discriminat < particulary with reference to ch hn stores The Conimission 
was directed by ‘Senate Resolution 224, Seventieth Congress, first session, to 
undertake a comprehensive investigation and study of chain stores and to report 
to the Congress on the practices leading to their growth and its recommendations 
for additional legislation 

Over a period of 6 years the Commission submitted to the Congress more 
than 30 senarate factual studies pursuant to this resolution and a final report on 
ts investigation on December 14, 1984 (S. Doc. 4, 74th Cong., Ist sess.). In that 
investigaticn the Commission found these significant facts: 

1. That it had been the persistent policy of the chain stores to seek out and 
demand special and unwarraned price concessions on the goods they bought; and 

» That the chains in many instances discriminated in the resale of merchan 
dise by maintaining higher prices in localities where competition was absent or 
weak, and cutting prices aggressively in those localities where aggressive com 
petition was encountered. 
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and make it subsidiary to the basic policy of preserving commerce from sub- 
stantial suppression of competition. 

The Commission can see no reason why the difficulties arising from an unqual- 
ified good-faith defense, which were pointed out in 1934, are not equally important 
in 1951. To reaffirm the good faith proviso as a complete defense, regardless 
of the effects which may flow from discriminations, again raises the anomaly of 
monopoly power being permitted to use the same weapons to maintain itself 
which are denied to others for fear of creating a monopoly. 

Discriminatory selling has long been recognized as a practice which works to 
the advantage of big business and toward the destruction of small business. Dis- 
criminatory selling has thus long been recognized as a practice which works in 
two Ways toward the creation of monopoly. 

First, discriminatory selling is a practice by which large sellers destroy smaller 
competing sellers. This is true whether or not the large seller intends any injury 
to his smaller rivals. 

Second, discriminatory selling results in advantageous purchase terms to big 
buyers and in disadvantageous purchase terms to the small buyer. Discrimina- 
tions in favor of ‘the large buyer are, moreover, typically in excess of any sav- 
ings in the seller's costs of supplying the large buyers as compared to his costs 
of supplying other buyers. 

We do not believe that discriminatory selling is any less a force for destroying 
competition among sellers than it is for destroying competition among buyers. 
Nor do we believe that discriminations which merely meet the price of a competi- 
tor are much less a force for destroying competition than are discriminations 
which undercut the price of a competitor. On the contrary, we concur with the 
Senate report on the Robinson-Patman bill which stated: 

“The weakness of present section 2 lies principally in the fact that: (1) It 
places no limit upon differentials permissible on account of differences in quan- 
tity: and (2) it permits discriminations to meet competition, and thus tends to 
substitute the remedies of retaliation for those of law, with destructive conse 
quences to the central object of the bill. Liberty to meet competition which can 
be met only by price cuts at the expense of Customers elsewhere, is in its un 
masked effect the liberty to destroy competition by selling locally below cost, a 
Weapon progressively the more destructive in the hands of the more powerful, 
und most deadly to the competitor of limited resources, Whatever his merit and 
efficiency. While the bill as now reported closes these dangerous loopholes, if 
leaves the fields of competition free and open to the most efficient, and thus in 
fact protects them the more securely against inundations of mere power and 
size’ (S. Rept. No. 1502, To Amend Antitrust Act, January 16, 1936, 74th Cong., 
“~d sess.). 

While the Commission is firmly convinced that the good-faith defense should 
not be available as a justification for discriminations which have a substantial 
and serious effect toward monopoly, we cognize that there is an area in which 
it may he desirable to permit justification on this basis for discriminations whose 
effects, while still within the test of section 2 (a), fall short of substantially 
suppressing competition or tending to monopoly in a line of commerce. It is 
suggested that this can be accomplished by establishing good faith as a com 
plete defense except in those cases where the effect may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce, 

The standard of injury in section 2 of the Clayton Act was broadened by the 
Robinson-Patman Act to include discriminations not only where the effect may 
be to substantially lessen competition or tend toward monopoly in a line of 
competition, but also where the effect may be to injure, destroy, or prevent com 
petition “with any person who either grants or knowingly receives the benefit of 
such discrimination or with the customers of either of them.” We can see no 
particular objection to making the good-faith defense available as to discrimina 
tions which injure, destroy, or prevent competition with a particular person, 
but which still fall Short of substantially lessening competition or tending to 
create monopoly in a line of commerce. 

Several other observations may be made regarding the provisions of section 
’ of the bill. It would create a new subsection (g), leaving undisturbed the 
language of subsection (b) which contains the basic proviso relating to the 
good-faith deferse, The provisions of the statute would seem less confusing if 
amendments effecting subsection (b) were made directly to that subsection, 
rather than by way of a new subsection. 

Section 2 also contains a proviso to the effect that a seller shall not be 


deemed to have acted in good faith if he knew or should have known that the 
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price being met is unlawful. In the decision of the Supreme Court in the 
Standard Oil case it was observed that the good faith defense was limited to the 
meeting of a “lawful” price, and the statute now provides that the burden of 
sustaining justification rests wholly with the one charged with unlawful dis 
crimination. This proviso may well be argued as shifting to the Commission 
part of the burden of showing lack of justification, a shift which would not be 
desirable from the standpoint of effective enforcement of the statute 

In the Senate committee report on S. 719, a bill which contains language 
identical to section 2 of this bill. the following comment was made about this 
proviso 

“The proposed amendment adopts the standards of the Staley case by pro 


viding expressly that only where the seller knew or should have known of the 
1 


illegality of his competitor's prices, is he in jeopardy of being found to be act 
ing in bad faith.” 

While the language of the proviso itself is not entirely clear, the construction 
given it by this committee report in the Senate is all too clear The committee 
report apparently assumes that the question of whether a seller knew or should 
have known about the legality of the price being met is determinative of the 
question of good faith. The process for determining whether a man has acted 
in good faith in any particular situation requires taking into account a great 
many factors in addition to knowledge of the legality of a competitor’s price 
This construction of the proviso would prevent the Commission from consider 
ing any of the other factors which might be relevant to the question of good 
faith and sweep away an important safeguard against ionopolistie discrimina 
tions. We recommend that the proviso be dele 

fo accomplish the changes recommended ; 2 of the bill, it is 
vested that it be amended to revise section 2 (1 f the Clayton Act 
the underlined portion representing Langu: which would be 
statute 

‘(b) Upon proof being made, at any hearin ha complaint under 
tion, that there has been discrimination in price or services 
the burden of rebutting the prima-facie case thus made by 
shall be upon the person charged with u violation of th 
justification shall be alirmatively shown, the Commission is 

order terminating the discrimination: Provided, hoiwerer, 
‘tiect of the discrimination may be substantially to lessen conimpetition o1 
to create a monopoly in any line of Commerce, it shall be a Gomplete defen 
a seller to show that his lower price or the furnishing of services or fae 
to any purchaser or purchasers was made in good faith to meet an equally 
price of a competitor, or the services or facilities furnished by a competitor 


(‘ONCLUSION 


In conclusion, the Commissior is opposed to sectio ft ill i ts en 


recommends that the section be deleted We: » hI ‘WISe pposed to 
of the bill in its present form and suggest that umended as pre’ 
"4 


ested. Commissioner Mason dissents from the views of the Commis 


hi 
2820 He approves the bill in its present form Commissioner Ayt 


ose the purpose of section 2 of the bill but does not I ler 
ation to this effect is necessary becnuse the PUrpose 
acconiplished by the decision of the Supreme Court 
as Hlowever, Commissioner Ayres agrees with the vi 
non section 1 of the bill 
We deeply appreciate this opportunity of expressing our views on the bill and 
e know that these views will have the serious considerution of this commu 
hich has contributed so much in recent years to real strength 
yonsoring lecislatien to plug up the loophole in 
Increasing the penalt eS F loation of 
Vy ith this sort of rec 
accomplishinent in strengtheni 
a safeguard to our free-enterprise system, we 


Will not approve legislation Which goes in the oppos 

Senator Benton. That is a very interesting 

un. think 1 very valuable one. 

\s vou know, Th: i long personal interest in this field on wh 
you have testified this morning. 1 think vou have been an extrao) 
dinarily good witness and I congratulate you. 
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I think this is a subject of most urgent importance, of most logical 
concern to the Senate Small Business Committee. 

I am going to commend to our counsel your testimony and to all 
members of the committee as well as the members of the subcommittee. 

Mr. Sprncarn. Thank you, Senator. 

Senator Benron. And I hope that your testimony will be effective 
in helping to form Senate opinion prior to their action on this bill. 

Mr. Srincarn. share that hope. And I again repeat that action 
is scheduled for August 2 and 3. 

Senator Benvox. Mr. Adams tells me that tomorrow will be our 
final day of hearings. T assume the subcommittee will have a chance 
to report to the Small Business Committee prior to August 2 or 3 
when this bill is due for action by the Senate. 

Mr. Serncarn. For your information, Senator, may IT say that at 
the request of the subcommittee Dr. John M. Blair, who is assistant 
chief economist of the Commission, is prepared tomorrow, or any 
time that you choose, to ape a statement about the effects of basing 
point systems, which we believe this bill would reestablish, on the rela 
tively underdeve loped areas of — country. 

Senator Benron Is Mr. Blatr se heduled a a witness tomorrow 

Dr. Apams. Yes. sit 

Senator Benroxr. Well. I am glad to hear that he iS. and his testi- 
Mion will be Ost welcome. 

Mr. Spingarn. Thank vou, sir. 

Senator Benvor. IT would concur, without any legal backeround of 
my own but just from reading the bill, that the language is perfectly 
clear and easy to nnderstand., It seems to me it does not need any 
special interpretation, The implications that lave been pointed out, 
the fact that this would restore the basing pol int system would seem 
to me to be self-evident out of the reading of the bill and listening 
to your interpretavion of It at this point. Of course, there is nothing 
mentioned specifically here to indicate that this is a basing-point bill. 

Mir. Sprncarnx. No, but the bill, taken in conjunction with the com 
mittee report on it. certainly points very strongly in that direction. 

enator Benron. | thank you, Mr. Spingarn. You were an ex- 
traordinarily wood witness, 

Do T gather you are enjoying your present work more than in the 
past day s when you were associated with the President / 

Mr. Sprncarn. I have enjoyed them both. The President is a 
wonderful man to work for. This job is perhaps of a more contem- 
plative character. The two jobs are so different though that it’s like 
comparing apples with oranges. 

Senator Benron. ‘That concludes the hearing for today. 

(Whereupon, at 11:30 o’clock a. m., Thursday, July 26, 1951, the 
subcommittee adjourned. ) 





PRICE DISCRIMINATION AND THE BASING- POINT 
SYSTEM 


FRIDAY, JULY 27, 1951 


UN rrep STATES SENATE. 
SUBCOMMITTEE ON Prick DiscRIMINATION 
AND THE Basing-Point SyStEM OF THI 
SeLecT COMMITTEE ON SMALL Business, 


W ash i} ton, }). f 


Phe subcommittee met, pursuant to adjournment, at LO a. m., in 


room 457, Senate Office Building, Senator Hunt (chairman) presiding. 
Present: Senator Hunt. 
Also present: Dr. Adams. 
Senator HUNT. The hearmeg will come to order. 
Dr. John M. Blair. Assistant Chiet Or onomiust of thre 
Commission, 
Dr. Blair, good morning, sir. How are: 
Dr. Bran. Good morning, Mr. Chairman. 
Senator Hunr. You may proceed, Dr. Blair. 
Dr. Buarr. Thank vou, sir. 


STATEMENTS OF DR. JOHN M. BLAIR, ASSISTANT CHIEF ECONOMIST, 
AND JOSEPH S. WRIGHT, ASSISTANT GENERAL COUNSEL, FED- 
ERAL TRADE COMMISSION 


» Federal Trade 


/ 


vous 


your committee today 


Dr. Buarr. Tam appearing before 
he effects of the basine 


7) t 
iss 


youl request to disc 
he underdeveloped areas, 

At the outset I wish to make it clear that, as an economist, I am not 
qualified to state whether or not the proposed mea i 
the restoration of the basing-point system. I have heard competent 


iwyers hold that S. 719 would have this effect. 


1} 
sure would pel 


} 
| 
i 


By the way. Mr. Chairman, I wonder if right there I might ask pel 
mission to place parts of my statement in the record at the appropriate 


points, Where they will fall/ I thought I might do this in order to 


ive your time, and confine my discussion to the more important 
ispects of miy statement. 

senntor Hr NT. That is quite agreeable, and ut enc h pot where vou 
wish the insertion. if you will just make It know} to the reporter, 
that W iI] be fine. 

Dr. Buarr. Yes, sir. 

As I understand it. their reasoning, that is, 
who maintain that under S. 719 the 


the reasoning of the 


lawvers basing-point system 
ould be restored, runs along the following lines: 


AO 





270 PRICE DISCRIMINATION AND BASING-POINT SYSTEM 


Since under the bill sellers are to be permitted to discriminate in 
good faith to meet the lawful price of a competitor, a basing-point 
system could be set up, with each milla basing point. 

Senator Hunt. May I ask a question ¢ 

Dr. Biarr. Yes, sir. 

Senator Hunr. How would you suggest that any competitor would 
arrive at an understanding that his competitor is or is not selling at 
a lawful or unlawful price? 

Dr. Bram. Mr. Chairman, right there, I would like to disqualify 
myself as an authority on legal questions. We have with us today 
Mr. Joe Wright, Associate General Counsel of the Federal Trade 
Commission, who is obviously much better equipped to answer ques 
tions of a legal character than any economist, such as myself, and I 
would like at this moment, if 1 may, to pass that question on to Mr. 
Wright. 

cg er te .. We would be very pleased to have you answer it, 
Mr. Wrig eek Did you get pen 

Mr. Wi nigur. 1 think I did. You asked, 1 understood it, just 
how a businessman would know whether the. eles of his competitor 
was lawful or unlawful. 

Senator Hlunr. Yes. 

Mr. Wricur. There might be situations where he would have a great 
deal of diiculty in doing that, but 1 think a man im business knows 
pretty generally what price levels are and that a competitor’s low 
prices to a particular customer is likely to be an unlawful price. 

Senator unr. Let me give you a practical situation that was pre 
sented to the committee the other d: uy, and get your observation on the 
situation: 

A contractor had for a period of years been buying cement from a 
cement mill that was close to his operations. ‘There came a time 
when that mill couldn't supply his requirements, so he had to go some 
distance to another mill, and he was able to get his requirements 
there, but because of the distance, his freight charge was 30 cents a 
barre] more than he had always been pas Ing to his close supplier. 

Now, if his close supplier in that situation re alized, “Well. here is an 
old customer of mine, he must pas 30 cents a barrel premium to buy 
from somebody else. I will make cement available to him, but [ will 
jump my price 25 cents a barrel. I will still be under the supplier 
some distance away to aan he must pay 50 cents a barrel more than 
he is paying me.” 

Now, the question is: Would the close suppher be acting in good 
faith, and would his selling price be a lawful price when he raised i 


sunply because he didn’t need to sell at a lower price / 

Mr. Wricur. If he raised his price to all his customers in that area 
by 25 cents a barrel, I doubt that he would be diseriminating. If 
he raised that price to this one customer and left his price YD cents 
lower to his other customers who were in the same trading area, he 


would be discriminating. 

Senator Hunt. Of course, i assume he wouldn't sell just to one cus 
tomer, on a 25-cent-higher price than he would sell to another cus 
tomer, He would raise his price to all of them. In other words, 
he is just taking advantage of existing situations which could, 


course, be only temporary. But nevertheless it exists. 
Now, my question is this: Is his price a lawful price / 
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Mr. Wricur. Oh, yes; it is not discriminatory. I can see nothing 
that would make it unlawful. It seems to me you have cited an 
exumple of the old law of supply and demand, affecting a raise in 
prices, and I think the cement industry, and probably the steel indus- 
try, has been characterized by just that sort of situation during these 
past few vears, 

Senator Hunt. Let me give you another practical situation : 

‘Two firms are manufacturing and selling directly to retailers in the 
same area. It just so happens that one of them has a good deal greater 
business capacity than the other. He is able to keep his costs down and 
in the scheme of things, because of his greater ability, he can sell 
at a lower pric e than his competitor can sell, and there fore, by virtue 
of his ability to compete, he creates a monopoly. 

[s that a lawful aenegeen: ¢ 

Mr. Wrigur. - ll, you are talking about someone engaged in 
the retail trade 1 aan ular community where by reason of better 
business tl aaa efficiency, and so forth, he is able consistently 
to undersell his competitors, I see nothing wrong with that. 

Of course, now, under the Sherman Act a monopoly is unlawful, 
is unlawful to monopolize, regardless of the motives and ae 
of the efliciency of the man who achieves that monopoly. In other 
words, it 1s the result of monopoly which is bad under the Sherman 
Act. 

Under the Robinson-Patman Act, on the other hand, Mr. Chairman, 

» 1S a specific pro\ ison by which more efficie i methods of don uy 
‘an be reflected in a lower price, In other words, if there 

a cost saving to the seller under the Robinson Patman Act in 
quantity sales the buvel can get the benefit of tl wat saving Ina lowel 
price: and that is not an unlawful discrimination under the Robinson 
Patmuan Act, just so long as the price difference does not exceed the 
actual savings. 

Senator Hun. Getting back to the first question I asked you, 
oe any way that a competitor can prove that he is in competitio 

vith an unlawful price unless he would go into that man’s business 
establishment and ascertain his costs of production, his costs of 
tribution, and look over his books and thoroughly analyze his business 

Is there any way that you can prove that he is not selling in good 
faith unless he is a competitor and has the opportunity to go in and 
make that detailed study ¢ 

Mu. \WRIGHT. He would know from his own business eXpertence, 
[am pre tty sure, that if his cost sav Ings in carload lot sales were only 
LO percent, and his competitor was offering a 30 percent discount for 
earload transactions, and they both have the same type of operation, 
he would be pretty gener: ally sure that his competitor was making 
an unlawful discrimination to those carload purchasers. 

Senator Hunt. Only the differential that you point out is too great 
a differential. That is obvious. I am speaking of just sufficient 
differential where he undersells. 

Mr. Wricut. I suppose you might get down to a point where it was 
half a percent, or 1 percent, where he would have some difficulty, 
knowing whether his costs were exactly comparable to his competitors. 
There might be some difhculty there. [think asa practical matter that 
a business man will know fairly well whether a competitor’s quantity 


aiscount o1 other price difference ] lawtul Ol unlaw ful. based ipo! 


/ 
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his own knowledge of costs and of market conditions. The trouble 
with the bill is that it does not take that general proposition into 
account: imstead it creates a situation where one charged with an un- 
lawful discrimination can merely assert that he did not know that a 
price being met was unlawful and thereby shift to the Commission 
the burden of showing actual knowledge—a burden impossible to 

‘arry in the ordinary case. 

Senator Hunr. All right. Thank you. 

You may ——— Dr. Blair, if you will. 

Dr. Bram. Mr. Chairiient in  Ceneren te this point competent 
lawyers do contend that under S. 719 the basing- point system could 
be reinstituted, and 1f such is ae ase, then the material which I have 
to present concerning the experience oft steel mills in three under 
developed areas, underdeveloped, that is, as compared to the more 
established regions of our country, may be relevant to the considera 
tion of this bill. 

The Cratreman. It will be helpful to me and I think to the record 
if you will give your educational background and direct service with 
the Government, and experience in business you may have had, or 
things of that kind, before you resume your testimony. 

Dr. Buarr. Mr. Chairman. I went to college in New Orleans, Tulane 
University, where I received my A. B. degree in 1936. I then came 
to Washington and was a graduate student at American University 
and received my Ph. D. at American University in 1940, 

1 started to work in the Government, as T recall, from 1939. with 
the Pemporary National Economic Committee, which was headed by 
= distinguished senior Senator from Wyoming. I wrote several 
of the TNEC monographs, participated in the writing of a number 
of others. Shortly after the outbreak of World War IT, T became an 
economist with the Requirements Committee of the War Production 
Board. There my center of interest was the steel industry about 3 
vears later. 

I became special assistant to the Chairman of the Smaller War 
Plants Corporat ion. and then Director of the Division of Reports. that 
is, the economic division of the Smaller War Plants Corporation. 

After the life of the Smaller War Plants Corporation was ter- 
minated, within a short period of time IT became assistant chief econ 
omist of the Federal Trade Commission, in 1946, as I reeall. I have 
held that position since that time. 

In other words, Mr. Chairman, with the exception of the yveurs 
working as an economist for the Requirements Commiitee of the 
WPB, my period of service in Government has been devoted exclu 
sive ly to proble ms of small business, competition, and monopoly. 

(Discussion off the record.) 

Senator Hunt. On the record. 

Dr. Buark. Mr. Chairman, under the argument advanced by the 
lawyer, each mill’s base price would be nondiscriminatory—that is, a 
lawful—price for its immediately surrounding territory. Mills focat 
ed in ot het areas could ship intoa eiven base mill's territory by absorb- 
ing freight, which of course is a form of price discrimination. Hence 
nh other mills could ship into a given base mill’s territory, and mateh 

s lawful price down to the last ten-thousandths of a cent without 
\ iaativae the Jaw under S. 719. This could happen settle each of 
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PRI¢ DISCRIMINATION AND 
the other mills would be clisc rhinihnating mn price to meet a law ful O! 
nondiseriminatory price. Thus the fundamental and basic character 
istics of the basing’ pone system would be reestablished (a7) the quo 
tation at any given destination point of ic ntical delivery prices froi 
ill mills, no matter where located, and (4 discrimination i price 
through the systematic and ree procal absorption of freieht. 
Moreover, according to the argument, the possi! ility that the Quo 
ation of identical delivered prices would be regarded aus evidence 
Ol collusion has been effectively f ¢ re losed 1h) thre Mia pOrity repr rt oO 
Ss. 719. ‘This majority report, which, of course, would be used by the 
ourts in determining what ¢ OnYVress really meant enacting &. “19, 
ties the hands of the courts by explicitly forbidding them from dray 
ng adverse inferences of collusion from price uniformity. Parallel 
uniform, absolutely identical prices among a large number of sellers, 
which would be ditheult to explain on any other basis than conspi 
must be given no weight as evidence of conspiracy, 
Without in any way attempting tO pass hudement ) its el 
| Call only say that tO a nonlawyer, such as mivself, Lrie treume 
that S. 719 does permit the reinstitution of the basing point svsten 
apy ears To he quite lowes be 1)) fire t. 1t 1S correct, then it Is mricAl 
to assume that the basine point svstem, f restored. would have the 
general effects on the unde rdeveloped reas in the future as it had v 
the past. 
Phe material which T shall use was derived from a special survey 
oncducted by the Department of Justice fo. the Pemporary Nation | 
Ie onomic Committee. The survey, based On a estiohnhnaire Know!) 
as TN CC Form Lb. called for thre tohhage shipped from each ee! 
mill to each of 64 con mine districts, Tor a representative mio} t | 
February 1939, 

In viclition, it illed for the del vered value in erbcain obnel ‘ 
mation entering mto the price computations or the shipments \ftes 
the data were collected. however. they were never fullv tabulate ! 
analyzed, Oowlng perhaps to limitations of time and statl it ily 
studies have been made of this large body of data for certain prod 

md for certan mill hocations The dita were made avail 

Depart t ot Justice to Dr, (reore Sst or king OT Va ie] | 

versity for use ina study which he is been making of t 

ie basine-point svstem on the Sout] The data ive a t 
vailable to the Feder Frade Commission for studi 
eel DIAKTING 
In this connection, I would lik fo place in the reco L ie ! 
November 12. 1948. from Willing ALmorv Underhill, ( ting 
Assistant Attorney Genera n wl ich perm 10 Is g en the | if 
Prade Commission to use and present the data collected in this special 
urvey. 
Nove) 12 1948 
Hon. R. EF. FReer, 
Chairman, Federal Trade Commission 
Washinaton 25, D. ¢ 
This will acknowledge your letter of Novembe 
permitted to make certain tabulations 
of the Temporary 


My Drak Mr. CHAIRMAN 
quiring whether the Commission may be 
from the steel industry during the existence 
National Economic Committee, for inclusion in a report to the Congress 
A question is also whether the Commission may use of TNEC 
secured from the Department, it hearings in Docket No. 5508 


material, 


make 


of data secured 
raised 
public 
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The Department has no objection to the use by the Commission, either in public 
hearings in Docket No. 5508 or in the preparation of a report to the Congress, 
of the TNEC material secured by the Commission from the files of the Depart 
ment. 

Sincerely yours, 
Wma. Amory UNDERHILL, 
Acting Assistant Attorney General. 

Although there are a number of steel mills in what are generally 
regarded as the underdeveloped areas, my discussion, since my time Is 
limited, will be confined to three centers of steel production: Birming- 
ham, St. Louis, and Pueblo, Colo. Each of these centers illustrates a 
slightly different form of basing-point pricing: Birmingham was 
a basing point for most products: St. Louis was also a basing point, 
but with a differential, that is, the base price at St. Louis was $2 higher 
than at most other basing points; and Pueblo, Colo., was a nonbase 
mill, that is, the nearest basing point for most products was Chicago. 

The material which I shall present regarding Birmingham is based 
upon the preliminary results of Dr. Stocking’s study. At this point 
I would like to have inserted in the record following my statement 
a preliminary analysis of his findings, prepared by Dr. Stocking 
himself, which was incorporated in the Congressional Record of 
February 20, 1950. 

Senator Hunr. Without objection it will be entered in the record. 

(The material referred to is to be found at the end of Dr. Blair’s 
statement. ) 

Dr. Buarr. The material regarding St. Louis and Colorado is based 
upon the preliminary results of studies by the Commission. 

All of the studies show that, regardless of the slight variations in the 
form of the system, its effect was the same in each area—a stultifica- 
tion of the growth of the local steel mills, and of their nearby steel- 
consuming industries. 

Birmingham, Ala.: Turning first to the effect of the basing-point 
system on the South, as illustrated by the experience of the Birming 
ham mills, it should be made clear at the outset that any failure on 
the part of these mills to expand and prosper cannot be attributed to 
ineficiency or high costs. Rather, the Birmingham mills appear to 
be the lowest-cost mills in the country. Ina recent article, Dr. Stock- 
ing has stated that— 

The Birmingham region had the lowest assembly cost for producing iro! 
and steel of any region in the United States 

He went on to Say: 

No other region in the United States is so favorably situated with regard 
to the essential raw materials. Here, deposits of iron ore, coal for coking, and 
lime for fluxing are found close together. Frequently the lime and ore are 
intermixed, and hence the ore is self-fluxing. The ore is not so high in iron 
content as that of the Mesabi Range—35 percent, as compared with 50 percent 
and it is high in phosphorous content. But technology solved the phosphorous 
problem and the low ore content is more than compensated for by low assembly 
Costs 

This is taken from Basing Point Pricing and the South, Institute 
on Antitrust Laws and Price Regulations, Southwestern Legal Foun 
dation, 1950. 3 

As further evidence of the efficiency of the Birmingham mills, Dr. 
Stocking says: 


In 1984, when it cost from $6.324 to $7.417 to assemble the essential raw ma 


terials for producing a ton of pig iron at Buffalo, Cleveland, Pittsburgh, Detroit, 
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Chicago, Wheeling. Youngstown, and St. Louis, it cost only $2.888 to assemble 
the essential raw materials in the Birmingham district Birmingham enjoyed 
u Similar advantage 5 years later. In 1939, when it cost from $4.86 to S2.95 a 
ton to assemble the raw materials to make a ton of pig iron at various mills in 
the North and East, it cost only $2.69 at Birmingham 


Birmingham’s advantage in assembling materials for making a ton of pig 


iron carried forward to the making of steel. The cost of assembling the ma 
terials to make a ton of steel ranged from $7.36 to $13.86 a ton at northern and 
eastern mills It was only $4 at Birmingham 

The Board ot Investiga tion and Research, estabhi shed | ‘Ongress 
in 1940, compared the cost of apeenenan a ton of pig iron in 1939 in 
| S S Lon} he Alabam; ills Te 
the six prine ‘pe produc ing State Again the Alabama mili were 
shown to have the lowest costs. The sum of wages, costs of materials 
ana supplies, sar fuel and power costs per ton of pig Ion, amounted 


to $10.59 in Alabama, as compared to an average figure of 315.44 for 
the six States combimed,. and to $15.23 for Pennsylvania, $14.47 for 
Ohio, and $14.56 for Illinois. 

On the basis of their demonstrated efficiency, it would logically 
follow, by all the laws of economics, that the Birmingham mills should 
have secured a reasonably large share of at least their own home 
market—the Southeast. Here the +y would have the advantage not only 
of their greater productive efficiency but also of lower freight costs. 
It is on this que haa of the share of the southern market which the 
Birmingham mills actually did obtain that the data collected by the 
Temporary National Economic Committee sheds light. 

It has long been believed that under the basing-point system southern 
buyers have purchased a large proportion of their steel requirements 
from distant northern mills. That belief stemmed from the fact that 
under the basing-point system there is absolutely no incentive whatever 
for a buyer to purchase from one mill as against another. The deliv- 
ered price to any particular buyer is exactly the same from all mills. 

The delive red price to the buye rat Bir mingham i is the same whether 
he buys from the Birmingham mills, the Pittsburgh mills, the Chicago 
mills, or any other mills. Under the basing-point system, the selec 
tion of one mill over another is a matter of indifference to the buver. 

Senator Hunr. Dr. Blair, may I ask you, Are there any interlock 
ing directorships between the Birmingham mills and mills in other 
parts of the United States / 

Dr. Barr. Sir, in the case of Birmingham. there is not only inte 
locking dire torships, but there is also ownerships. By far the most 
important mills in Birmingham are owned by the Tennessee Coal 
[ron Co., which, in turn, is owned by the United States Steel Corp. 

Senator Hunr. The difficulty there, then, Doctor, is that you have 
a monopoly already established, and I don’t understand how the 
basing-point system will have much bearing on that situation. 

Dr. Buarr. Mr. Chairman, there have been rumors to the general 
effect that the ownership of Tennessee Coal & Iron by United States 
Steel has prevented Tennessee Coal & Iron from extending its opera 
tions Into somewhat distant areas in which it still has a freight advan 
tage. There have been rumors to the gene! ral effect that United States 
Steel Corp. has laid down policies which have prevented Tennessee 
Coal & Iron from shipping much steel west of the Mississippi River. 
1 do not know whether these rumors are true. If they are true, how 
ever, they would have little effect upon the major focus of my analysis 
here. These rumors do not imply that the polici ies of U nited States 
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Steel Corp. would in any way have been responsible for the f: allure of 
Tennessee Coal & Iron C orp. to obtain a larger share of its own im- 
mediate home territory, Alabama, Mississippi, Georgia, South Caro 
lina, Florida, and the other Southeastern States. 

Thus the rumors, which I am not in a position to substantiate would 
not, I believe, vitiate the analysis which I shall present since that 
analysis is based largely upon the effect of the basing-poit system 
on ‘Tennessee Coal & Iron’s immediate home market, namely the 
Southeast. 

Senator Hunr. I know, Doctor, but if it is all controlled by one 
company, that is it. It is controlled. You can't circumvent the 
eXisting situation by theories. 

Dr. Buair. 1 would say this, Mr. Chairman: Had Tennessee Coal & 
Tron not been owned by United States Steel, had it been a completely 
ee company, but had the basing-point system existed, I 
believe that the results of Tennessee Coal & Tron’s operations in the 
South itself would not have been substantially different from those 
that have actually taken place. 

Senator Hunr. One further question: Are there any privately 
owned or other steel mills in Birmingham area ¢ 

Dr. Buarre Yes, sir: there are. In 1947. there were the following 
steel mills in the State of Alabama: At Anniston, the Kilby Steel Co. ; 
at Birmingham, the Connor Steel Co.; at Ensley and Fairfield, Ten 
nessee Coal & Tron Co.: and at Gadsden, the Republic Steel Corp. 
But again, | wish to make it perfectly clear that by far the largest 
of those mills were owned by Tennessee Coal & Iron Co., whie h. i n 
turn, isa subsidiary of United States Steel. 

Senator Hunt. Dr. Adams wants to ask you a question. 

Dr. Adams? 

Dr. Apams. You do not contend, do you, Mr. Blair, that the aboli 
tion of the basing-point system as such would solve the monopoly 
problem in the United States / 

Dr. Buair. I think it would goa long way toward infusing competi 
tion into areas of the American economy in which it has been con 
spice nously absent in the pas st. 

Dr. Apams. Would it be correct to say th: at while the basing-point 

vstem might be an instrument of monopoly, i t is merely a manifesta 
tion of monopoly, and its elimination, the e baa ation of the basing 
point system, will not overnight solve the monopoly problem as such ? 

Dr. Briar. Nothing is going to solve the monopoly | roblem over 
night. I do believe, however, that, if the basing-point system is not 
restored, it will be very difficult for the United States Steel C ‘orp. to 
prevent its own subsidiary, Tennessee Coal & Tron, from obtaining a 
larger share of the southern market than it has previously held. 

That may seem to be a very baffling assertion on my part; my 
reasons stem from the intricacies and complexities of price fixing in 
the steel industry. Steel is not like cement. Cement is cement, but 
there are over 50,000 different shapes and forms and grades of stee! 
produets. 

The basing-point system offered a mechanism by which, with great 
simplicity, it was possible for mills at different locations to arrive at a 
common delivered price at any given point of destination. Without 
the handy mechanics of the basing point system, it is going to be ver) 
difficult, in my opinion, for U nited States Steel C orp. large and pow 
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erful as it is, to prevent Tennessee Coal & Iron from quoting prices 
which, with the addition oft freight. will be lower than the deliver “l 
price quoted by its more distant mills. 

Senator Hunt. Why do you think it would be dificult: for United 
States Steel to prevent them from doing so when the United States 
Steel controls them ¢ 

Dr. Brarr. Under the basing point system, it is a matter of utmost 

mplicity for, say, Tennesse Coal & Tron, and Carnegie Llinois, mill 
located in Pennsylvania, to arrive at the same delivered price, say, at 
Montgomery. Ala. If, under the basing point system, a buyer in 
Montgomery, \la.. wanted to purehase steel, he would Inquire, let us 
sav, from the Birmingham mill and from this distant Pittsbureh mull, 


hen turn to 


The price-quoting official of the Birmingham mill 


would 4 
his lst of basing-point prices. He would know. of course, that Birm 
mngham was the closest basing port to Montgomery. Ala. rie would 
take the basing-point price at Birmingham, which, let us say, is S90, 
and add to that the freight to Montgomery, as shown in his freight 
rite book. whieh, let US SAV. Was SY. The delivered price Lo the buyer 
1) Montgomery would therefore be Sdz. 

Now, this same buyer in Montgomery inquires of the Pittsburgh 
mill. The Pittsburgh mull knows that the roverning basing point, the 
basing point nearest tothe buyer in Montgomery, iS Birmingham. Ile 
finds that the basing point price at Birmingham is 850, he finds that 
the freight from Birmingham to the buyer is $2, so he quotes a deliy 
ered price of $52. 

That, in skeleton form, is the essence of the price-determining mech 
anism under the basing point system. But actually it ish t as easy as 
that, because there is, for one thing, the question of freight. It might 
be that it would be more convenlient on his particulan order, for th 
mills to ship not by rail but by truck or water. That eventuality has 
been taken care of in the basing-point system by the utilization of ra 
freight rather than actual freir@ht as the basis of the determination 
of freight charges. 

Moreover, it requently happens that when two tarifl experts are 
trving to find out what the ratl freight rate is from one point to al 
other, such as from Birmingham to Montgomery, they will come uy 
with different answers. 


¢ 
| 
1 
| 


f 


Rail tariffs are in a constant state of flux: they are extremely com 
plicated to work it. The possibilty of deviation from the basing point 
pricing formula inherent im the complexities of using actual freight 
rates has been largely resolved by the utilization of arbitrary svysem 
ot freieht charges W hich have been compile al 1 the past by the Amer 
can Lron and Steel lnstitute, and used by most steel producers. 

Now, it occasionally happens that these artificial freight rate factors, 
compiled by the institute, are different from the actual tariff charges. 
Since, however, the Pittsburgh mill would be using the same freight 
factor as the Birmingham mill, the possibility of the two mills quoting 
a somewhat different delivered price, OWlhg to a difference in freight 
charges would, ot COUTSe, be obviated. 

Then there is the question of differences in the type of steel. As 
I have said before, steel is not steel in the way cement is cement. 
There are these 50.000 different types. There are certain basic shapes 
and forms, but alterations or modifications from those basic shapes 
and forms result in either additions to the price for the standard shape 
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and form, which are known as extras, or, in subtractions, which are 
known as deductions. 

There, again, we find that an essential cog in the price-determining 
formula has been the compilation of common, identical charges for 
extras and deductions, 

Mr. Chairman, if the basing-point system were not to return, if the 
Pittsburgh mill and Birmingham mills were not operating with the 
benefit of common freight-rate books, common extra and deduction 
books, common practices with respect to the utilization of rail freight 
charges, even though shipments were actually made by water, o r by 
truck, the possibilities that the Tennessee Coal & Lron Co.'s de iseuiet 
price at Montgomery would be different from that of the Carnegie- 
[llinois, steel plant in Pittsburgh would, in my opinion, be rather high. 

Thus, what I am saying, Mr. Chairman, is that the basing-point 
system has within it certain wheels, certain gears, and certain cogs, 
which, in their operations, result in identical uniform price down to 
the last ten-thousandth of a cent at any given point of destination. 

You remove those gears, wheels, and cogs and it 1s going to be ver V 
difficult for the price-determining mechanism to work, 

Senator Hunr. Thank you, Dr. Blair, for that rather lengthy 
answer to my question. 

I am going to ask you another question. 

Dr. Buarr. I will try to be a little briefer, but. of course, you know 
as Senator Long said of this subject in the recent Senate debate, it 
takes 6 months to begin to understand it: then you find you can’t 
explain it. I have been trying for 15 years to understand it, and I 
still have the utmost difficulty in explaining it. 

“Senator Hunt. You have lots of company, Doctor. 

As to the Supreme Court decision in the Steel case, did the steel 
companies immediately change their method of shipping, or their 
method of freight ch: arges ? Did they then go on to a full and com- 
plete f. o. b. mill program ¢ 

Dr. Br srr. Mr. Chairman, I think that most of the major steel com- 
panies shortly after the basing-point decision did go on an f. 0. b. 
basis. In some instances, | do not believe they went on to an exclusive 

b. basis. I believe that in some instances, they continued to 
ok freight to meet individual competitive situations, but they 
did not return to the system itic ree iproc ‘al absorption of freight th: aut 

characterized their operations under the basing-point system. 

Senator Hunr. The reason I ask that question, I know of one indus- 
try in southwestern Wyoming that was building a mill and using 
great quantities of steel, and they had previously secured a delivered 
price for the steel, and after the Supre me Court decision the steel com- 
pany refused to deliver on the previously agreed price and in the new 
situation created, f. o. b. this particular company, steel cost them 
several thousand ane more than it would previously have cost 
them before the Supreme Court decision. 

Dr. Buarr. Mr. Chairman, in that connection, I would like to call 
vour attention to a littl known report which was prepared by the 
Senate Small Business Committee of the Eightieth Congress entitled 
“Changes in the Distribution of Steel, 1940 to 1947.7 The period 
encompassed by the survey was al) within the duration of the basing- 
point system. 
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As we know, the demand for steel was much greater in 1947 than 
in 1940. 

This pepert found that, by and large, there was a substantial de 
crease in the shipme ts by mills into those areas, pp incipally the out 
lving areas, where they had to absorb freight. Their reasoning was 
quite simple. Why should we ship into, say, Louisiana, when in so 
doing we shall have to absorb freight while we have more orders than 
we can possibly meet from nearby customers whose purchases do not 
involve av freight abs orption. Although total steel capacity of 
course rose subs tantially between 1940 and 1947, the decline in the 
shipments of the most important and most widely used steel product. 
hot rolled sheets. between 1940 and 1947 by Louisiana, as I recall, was 
bout $4 percent. 

The report includes many quotations from witnesses before the 
Senate Small Business Committee who stated that they had prev lously 
had base periods with the easte . steel mills, that they h: ° in the past 
received substantial deliveries, but that now they had in effect been 
cut off. They quoted conversations which they had wad with the 
managers of these steel mills, inquiry as to why they had been cut 
off. Invariab ly the reason was the same. They were cut off because 
under the basing- pont system the mills in shipping t o their areas 
had to absorb freight. Why, asked the mill managers, should they 
ship into those areas, and absorb freight in so doing, when they could 
dispose of more than they could produce to customers in their im- 
mediate environs 4 

Dr. Apams. Are you implying then that the abandonment of the 
basing-point system was just being used as an excuse for no longer 
hee bing freight in shipments to outlying areas ¢ 

Dr. Buarr. No, sir. During the period covered by the report, the 
basing-point system was still in effect. The Supreme Court decision 
was not until the spring of 1948. All [ am trying to say is that this 
report shows a substantial decrease in sales to many States which are 
within What we regard as the un erdeveloped areas, and that the 
reason attributed by the report for this dec Mine was the reluctance of 
the eastern mills to make shipme nts which necessarily involved absorb 

o ectaden 

Phere again is another long answer. You ask a short questio 


} 


| 


this subject and you get a long answer. 

Senator Hy NT. [f you waht to go ahead With youl prepared state 
ment, Doctor, please procet a. 

Dr. Biuatr. Yes, sir 

Incidentally, before I complete my answer to that question T would 
like to point out that one of the real advantages to the buyer in the 
outlying area of the elimination of the basing-point system is that 
now it makes no ditference to the seller where the buyer is located. 
The buyer pays the freight. The supplier in Pittsburgh no longer 
operates under a system which involves absorbing freight to, say, 
Louisiana. As far wus th e seller is COnNCE rned, there IS now no ece homie 
neentive for him to pre feria Pittsburgh customer to a Louisiana cus- 
tomer since in each case it is the customer who pays the freight. 
Today, many customers in these outlying areas should be able to get 
steel which before the end of the basing- point system would have been 
denied to them. 
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The point I was trying to make before the questions were raised is 
that the essential characteristic of the basing-point system is the quo- 
tution at any given point of destination of exactly identical, uniform 
prices, from all mills, no matter where they are located. 

The question which I was seeking to examine is whether or not 
under a system which would produce such a result, the Birming 
ham mills were or were not able to obtain anything approaching a 
reasonably large share of their own home market, the Southeast. 

We find that during the month of February 1939, the period covered 
by the TNEC survey, the nine Alabama counties immediately sur 
rounding Birmingham obtained no less than 37.4 percent of their 
structural shapes from distant sources, most of which—27.9 percent 
came from Chicago. The same situation holds true with respect to 
the Southern States, generally, with their purchases of structural 
shapes from northern mills, as a percent of their total purchases, 
ranging from 33.5 percent in the case of Georgia to 82.1 percent in the 
case of Texas. 

Not only did the southern buyers under this system lose the advan- 
tage of the greater efficiency of the Birmingham mills; they also lost 
the advantage of lower transportation costs from Birmingham to 
their location, which, in a heavy product such as steel, is an important 
factor. Under the basing-point system, freight is concealed in the 
delivered price. The amount of the freight contained in the delivered 
prices varies with the location of the supplier. The supplier located 
at a governing basing point, that is, the basing point nearest the 
buyers, absorbs no freight. The supplier located at or near.some other 
basing point absorbs freight from his location to the governing basing 
point. Obviously, the greater is the distance between his location and 
the governing basing point, the greater is the amount of freight which 
he absorbs. Thus, although the delivered price to a given buyer is 
the same from all mills, the amount of freight contained in the de 
livered price varies greatly as among the supplying mills. The more 
distant is the supplier from the governing basing point, the greater 
is the amount of freight contained in the delivered price. 

If the basing- point system had been eliminated, the buve ‘rs of struc 
tural shapes in the nine Alabama counties surrounding Birmingham 
would have incurred freight charges of only 94 cents a ton by buying 
from the Birmingham mills, as compared to around $15 a ton by 
buying from the northern mills. By purchasing from Birmingham, 
Mississippi buyers would have saved about $11 a ton: Georgia buyers 
would have saved about S7 a ton; Tennessee buyers about 33 to 8) a 
ton:and soon. 

To most buyers in the metal-fabricating industries a saving of $5 
a ton in steel costs is, of course, a substantial gain, representing in 1939 
about 10 percent of the average price of steel. Had the southern 
inetal-working plants been able to obtain the advantages of the lower 
transportation costs to which their natural location entitled them, the 
savings which they would have made in their purchases of steel would 
have enabled them to expand their markets. And with the expansion 
of their markets would have come lower production costs and thus 
the opportunity for an even greater market expansion. 

The experience of the Birmingham mills with reference to strue- 
tural shapes was by no means unique. In the case of steel plates, for 
example, Georgia obtained 29 percent of its requirements from Penn- 
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svylvania. Yet the average freight charges on shipments from Bir 
mingham were only $4.75 a ton as compared to average freight charges 


ranging from $10 to $12.80 a ton on shipments from the Pennsylvania 





In the case of plain drawn wire, although the Birmingham mills 
had a sharp freight advantage in Tennessee, theo, supplied only 26 
percent of Tennessee’s requirements. The freight costs for shipping 
this product from Birmn oham to ‘Tennessee wert only 84.21 a ton, 
aus compared to charges ranging from $9.40 to 811.73 a ton for ship- 
ments from the northern mills. 

Birmingham supphed none of the Texas market for plain drawn 
wire, although under the basing-point system most ‘Texas shipments 







were priced on a Birmingham base, that is Birmingham was the near 
est Dasing pom, freiehtwise, to lexas, Neither did South Carolina 
Pty any of this product from Birmingham, although 1 also w is hearer 





freight wise to Birmingham than tothe northern mills that sup; eq 








In the case of hot-rolled strip. the nine counties sw 
rham sec ured no less than S81 percent of their shipme} ts from 
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Birmin 






the distant northern steel center of Youngstow! » Oo. Shipme { 
from Youngstown accounted for SL percent of the total shipme 
of this product mto (reorgia and 66 percent of the shipments nto 















} ] l , } } 
L nder the basing pornt svstemi the preemption of southern markets 














by northern mills sets In motion vay OUus CL le of events, each rf 
vhich injures the souther producer. Inthe example of the Birming 
he } mulls. I has heen shown that under the bas hy point s\ stem. m IIs 
nan outiving aren are ible to secure only a relatively spadh shreaure 
them o3OW AY ne market Phen been se They are unable to sell at home, 
they must d spose ol thell output by going abroad nto distanet 
sunbng areas. \nd under the basing-point system, when they 
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er Words, the experience of t e Birm nehnam m IIs reveal= 
following type of pattem Northern mills dump their steel out) 
to the souther trea, thus depriving the southern mulls of 


kets and ship a con 














portion of their output into remote areas Phe sh pPments 
‘ i 
remote areas nvolve heavy freight absorption and lower 1 net 


mills, thus further retarding f 











Phe case of hot 
ihe enal cl irom southern DUVel for this product, is W U1 
the othel stee] products, Was substiant ally vreater tha the py 
capacity of the Birmingham mill 

The demand from ol} ly six Southern States \ tye) . 
Tennessee, Mississippi, Louisiana, and portions of Texas) in ¥ 






Birmingham has a distinct freight advantage was greater than B 
mingham’s output. Yet, the Birmingham mills were able to Ost 
of so little of their tonhave to southern buvers that they iW tos | 
hot-rolled sheets into no less than 19 different States. id rN 
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Atlantic Coast States and Pacific Coast States. On most of these 
‘distant shipments, the Birmingham mills were forced to absorb large 
amounts of freight. 
One other conclusion flows from this analysis. If the ras 
price to the southern buyer is the same from Birmingham mills : 
from distant mills. as is the case under the basing-point system, thaain 
it must necessarily follow that the base price was established at a rela 
tively high level. Only if the delivered price in the South were quite 
high could northem steel mills have afforded to ship into the South. 
absorbing freight charges ranging from $10 to $20 a ton, and stil] 
make a profit. 
Shortly after the Cement decision in the spring of 1948 the steel] 
companies and the cement companies went off the basing-point system. 
Thus we have had a period of about 3 years in which to see how south 
ern industry would make out in the absence of the basing-point sys 
tem. It so hi appens that a widely known publication, Business Week. 
made a survey of the effects of the elimination of the basing-pomt 
system on Birmingham industry. This survey, which is summarized 
in the September 30, 1950, issue of Business Week, describes the rapid 
industrial expansion which has recently taken place in Birmingham. 
It states: 

Since the first of the vear 1950, 14 firms have decided to locate factories in 
sirmingham or its suburbs. They'll add about 3,000 workers and an estimated 
$200,000 to the city’s weekly payroll. And they'll turn out a variety of products, 


from bedding to heavy machinery 
Several other companies are working on arrangements for new Birminghan 


factories, * 
At least a half-dozen firms already located in Birmingham have been resold 
on its industrial advantages. They are expanding plants and production. 








It is inte? ‘esting to note that Business Week regards the elimina 
tion of the basing- point system as the prince = reason for this r: apid 
industrial expansion. In dindihiteas the causes of this expansioy 


Business Week says: 


Probably the biggest reason of all is the present Government policy, stemming 


from recent court decisions, which virtually bans basing-point pricing. For 
merly, steel mills absorbed a large part of freight costs to distant markets i: 
order to meet competitive prices. Now steel prices are set f. 0. b. the mill. The 


buyer pays the freight costs. 

Senator Hunr. That pei seenmis very favorable to the Birming 
ham area because of the f. o. b. mill, but what about those areas at 
great distances from densely pts ited areas / 

Dr. Bua. In the past the market for steel in the general Birming 
ham area has not been of a size or dimension which would make it at al] 
comparable with the markets in the Northeast or Middle West: it has 
weal for the most part a relatively thin market. The market itselt 
Is growing now, growing very Yr ipidly. One of the reasons for its 
aaah d is this ver yv factor, the elimination of the basing-point system 


I also believe that if the — is not returned to, say, the State of 


Colorado, the Pueblo mill, it, too, should enjoy an expansion of it: 
market. 

Senator Hunt. Let me ask you this question. [T think you can 
answer it “Yes” or “No.” I meant that, of course, facetiously, but 1 
this a correct statement that the absorption of the freight is advan 
tageous to those living at areas in distant points from the mills, an 
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not allowing absorption of freight advantageous to those living in the 
area closest to the mills? 

Dr. Buatr. I do not think that is a correct statement. I would not 
agree with it, sir. The answer is “No.” 

Senator Hunr. All right. I live 1,600 miles from the Pittsburgh 
mills. Do you mean to say that f. o. b.. Tam going to be able to buy 
steel advantageously like the purchaser who buys in Pittsburgh / 

Dr. Buarr. I would say vou would be ab le to buy more advan- 
ti ageously from the Colorado Fuel & Iron C orp.. if you are located only 
200 or 300 miles from it. 

Senator Hunr. = hat is a subsidiary of United States Steel ? 

Dr. Buair. No, sir; an independent company. 1 think the answe1 
to your question is contained in my discussion of the Pueblo mill. 

Senator Hunt. Of course, the Pueblo mills are in a way a part of 
my State. They get all their ore from my State, so naturally we feel 
very kindly toward them. 

Dr. Buair. B y way of summary, the analysis of St. Louis, which I 
shall now present, reveals first that under the basing point system the 

Louis mills, which, incidentally, were independent mills, lost a 
relatively large share of their own natural market to distant mills, 
and that, again, a survey was made by Business Week which, as in 
the case of Birmingham, revealed that following the elimination of 
the basing pont system, the mills in St. Louis are unde rvoing a creat 
expansion. Again, the prince jal reason for this expansion is said to 
be the elimination of the basing point system, 

Senator Hunr. Then the experience in Birmingham and St. Louis 
are similar? 

Dr. Bi AIR. That is meht, absolutely, and they more or less parallel 
the experiences of the Pneblo mill in Colorado. 

Turning now to St. Louis, the form of the basing-point system was 
slightly different. There the base price was $2 higher than at most 
other basing points. This meant that in selling to their own local 
market the St. Louis mills enjoved a higher price as compared to 
other mills in seiling to their local markets. But it also meant that, 
bec awuse of thei higher base price at St. Louis, distant mills could 
afford to absorb more freight and thus make greater shipments into 
the St. Louis area than would otherwise have been the case. 

Now, how did the St. Louis mills make out? Did they ebtain 


anything approacl ine a erent large share of the St. Louis may 
ket—which to them was a premium market’ Or, since the delivered 
price to the St. j Ouls hacer Was @Xi ictly the saline Trom cert nills, did 
they, like the Biri ingham mills, lose the greater share of their own 


natural market to distant northeastern mills / 

In February 1939 the mills in the St. Louis area produced seven 
types of steel products, of which by far the most important was hot 
rolled sheets. The con sumption of this product in the St. Louis 
district alone, that is in the counties immediately surrounding St. 
Louis, was 5.185 tons 

Yet, of this total, only 763 tons, or 23.9 percent, was supphed by 
the St. Louis mills. By far the most important supplier of the im- 
mediate St. Louis market was the Chicago-Gary producing center 
for 1.312 tons, or 41.2 percent, while mills located 
In Ohio accounted for another 860 tons, 27.0 percent. 


W hich accounted 
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The natural market of the St. Louis mills extended of course be- 
yond the immediately surrounding counties. St. Louis had a freight 
advantage in many Western States, including Lowa, Missouri, Ne 
braska, Kansas, Oklahoma, and Colorado. To have supplied these 
areas the St. Louis mills would have to have produced more than 
4.000 tons. 

As against a consumption figure of over 6,000 tons in its own 
natural market, the actual production of hot-rolled sheets by the 
St. Louis mills was only 2.647 tons. ‘This presents a striking paradox, 
To have supphed their own natural area the St. Louis mills would 
have been forced to triple their own output : vet al the time the TNEC 
survey was made they were operating at only 70 percent of capacity. 

Since their own market was largely preempted by distant mills, 
the St. Louis producers then had to seek customers in other parts of 
the country. Thus in return for the 1,312 tons shipped into St. Louis 
by the Chicago mills, the St. Louis nulls shipped ~Y0O0 tons to Chicago. 
Qin thi it must be presumed that the St. Louis mills not 
only forfeited their $2 a ton differential, but absorbed freight as 
‘ell. Similarly, they shipped significant tonnages into other parts 

f []inois and into Indiana, undoubtedly absorbing freight on imost 
of these shipments. They even mace shipme nts ito Wisconsin and 
fi esota, af an even greater saci hice. 
us the pattern revealed by the experience of the Birmingham 


ills is repeated in the case of the St. Louis mills. Under the basing- 
int system, the St. Louis market, though several times larger than 
Louis production, was largely preempted by the distant Eastern 
[hie hh. In order to obtain « istomers, the st. Lon Is mills, t| eli 
es, had to ship into distant areas which frequently involved not 

ily forfeiting their s2 differential but absorbing freight as well. 
Since the cement decision in 1948, St. Louis, ike Birmingham, has 
presented a unique opportunity to examine the effect of the elimination 
of the basy oO pot system on the outlying mills. it so happens that, 
in the cuse of B rmin@wnana, the mavaZzihe ous hess Week has sur 


»recent eXpansion | inl of the lare st o] the 1. ly is mills. 


Steel Co. In its issue of January ZO, 1951, Business 


il ad resid 


now nbout GBOOOO te 


lso the basing point dec) 
l ohe sense, Granite ¢ ity’ ( nn vet y * bigger Wis eCusV to minke 
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ibsorbing freight costs 
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) in 2 world clamor ut admitted, 


the decision played a big part 
Although as LT understand it. mills under the Cement decision ar 
not “prettv much barred from absorbing freight costs” but only fron 
ght systematically and automatically under the basing 
he fact remains that the decision does lve the St. Lou 
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mills an advantage in their own natural market area which had 
prey iously been denied to them. 

The third outlying center of steel produc tion which I wish to dis 
cuss is the Colorado Fuel & Iron C np. s mill at Pueblo, Colo. This 
mill illustrates still another variation of basing-point pricing—the 
nonbase mill. 

or most products, the nearest basing point to Pueblo is Chicago, 
Under the basing-point system Colorado Fuel & Lron sold its steel 

delivered price which was the sum of (a) the base price at 

» plus (b) rail freight from Chicago. Thus a buyer located 

lo purchasing steel produced in the Pueblo mill paid “phantom 

* for an imaginary shipment from Chicago to Pueblo. On 

deliveries to eastern points it reduced this “phantom freight” by the 

amount of freight it actually paid to move the steel from Pueblo to 
the point of delivery. 

In March 1943 the °* ‘phantom freight” from Chicago to Pueblo, 
according to the American Iron & Steel Institute’s Freight Tariff No. 
t-15, amounted to 19.80 per ton—or about +40 percent of the average 
price of steel. Tf the Pueblo mill delivered steel at. say, Colorado 
Springs, it paid the actual freight from Pueblo to Colorado Springs, 
which would reduce the “phantom freight” to $15.40, and so on. 

ik rom the pomt of view of the Color: ado Ie nel & Tron Ch. itself. this 
form of pricing had one advantage and two disadvantages. Thi 
advantage, of course, was the high net price obtained on local sales 
incorporating “phantom freight.” 

But it would appear that this advantage was more than offset by 
the disadvantages in that under the system : 

(1) Its natural market had to be shared with distant mills: and 

(2) Local steel-consuming industries were restricted 
activities by the high price of steel. 

The first disadvantage was, of course, common to all mills under 
the basing-point system. Since the delivered price to any given buyer 
n Colorado was the same from all mills, there was. of course. no ¢ 
nomic incentive for the Colorado buyer to pure hase from the Puel 
Mill. Distant mills, it could be assumed. would th 
large share of the Colorado market. 

This assumption is borne out by the data secured in the TNEC 
survey. Aside from rails, the demand for which is highly 


CPTeTOTS ( I 


speclallzed, 
Colorado uel X Lron’s WiOst portant product Was structural shapes. 
[In February 1939, 578 tons of heavy structural shapes were delivered 

the State of Colorado, Of this, approximately half, 286 tons, came 
from distant mills—117 tons originating in Chicago-G ary, 92 ton 


s Ih 
Buffalo, 50 tons in Pittsburgh. and the remainder in northern Ohio 
md easterh Pennsylvan a. Li other words, Insofar as this product 
Was Ce neernec, there Wis about ahh equa division ot the Colorado 


market, bet ween the Colorado mils oh the one hana al (| al stant mills 


lisadvantage of this form of pricing stemmed from t 
el which steel-consuming lirms located in Colorado 


ii 


natural territory had to pay. The necessity of pay 
r ] ] ' ; ~ a . 
ie for steel, whi Included up to 
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rado industry were described before a subcommittee of the Senate 
Interstate and Foreign Commerce Committee by Miss Anne M. Olson, 
secretary-treasurer, of the Wire Specialties & Manufacturers Corp., 
Denver, Colo, 

Under the old basing-point system with its ghost freight, we had a serious 
handicap whereby we paid as much as 25 percent more for our raw materials than 
did our competitors in Chicago because of this ghost freight but we had to sell 
our finished products at the same price as Chicago 

If the old basing-point system with its ghost freight is reinstated, we again 
will be handicapped or we will be formed to move into the large industrial 
centers where we can buy our raw products now produced in Colorado at the same 
prices our competitors pay 

This system made the manufacturer in our territory pay a price for steel equal 
to his competitors’ price in Chicago, plus the freight from Chicago, even though 
the steel only traveled 118 miles and not approximately 1,000 miles. 

Senator Hunr. Do vou know what that wire specialty company 
manufactures ¢ 

Dr. Buarr. Yes, sir. They manufacture wire coat hangers. 

It is almost impossible for a manufacturer in our region—operating under this 
“ghost” freight handicap—to compete for his own market much less compete in the 
territory half way to Chicago. it is utterly impossible for a manufacturer in 
our region to compete with a Chicago manufacturer and sell in Chicago; while a 
Chicago manufacturer can compete very nicely in Denver, due again, and only, 
to the basing-point system with “ghost” freight (SOth Cong., 2d sess., hearings 
before a subcommittee of the Committee on Interstate and Foreign Commerce, 
United States Senate, Study of Pricing Methods, p. TS6. ) 

Miss Olson went on to say that in the previous year her company 
had spent approximately $150,000 for raw material, phantom freight 
to Denver, and freight on its finished products to its customers, She 
estimated that if the phantom freight had been eliminated her com 
pany would have saved approximately $35,000, She further mserted 
In the record a table ¢ Omparing the cost to a Chic ‘ago and to a Denver 
manufacturer of buying and shipping 100 pounds of steel, plus 
phantom freight, plus freight in finished products to seven cities, 
ranging from Chicago to Salt Lake City. 

The table, which is shown below, reveals that only in his home 
town did the Denver manufacturer have the advantage, and there it 
amounted to only about 1 percent, 

Senator Hunr. My reason for asking vou that question, what was 
manufactured by the Wire Specialist Manufacturing Corp., is, could 
the Colorado Fuel and [ron have supplied Miss Olson with the type of 
steel she needed ¢ 

Dr. Buarr. Yes,sir. They are a large volume producer of wire. 

Senator Hunr. If they are producing coat hangers, it hardly is a 
substantial enough company to bring into this discussion, 1s_ it? 
Aren't we discussing steel?” Are you familiar with the company, 
Doctor ? 

Dr. Buarr. From what I know about it. sir, it produced a con 
siderable number of coat hangers. I don’t know what a consider 
able number of coat hangers is. I imagine there are many coat hang 
ers in this country if my own closets are any mdication. 

Senator Hunt. They are about as large as any in the United States 
in that particular field. 

Dr. Buarr. 1 think they may also produce a few other products. 

I believe that perh: aps the most important evidence inserted int 
the record of the Senate Interstate and Foreign Commerce Commit 
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tee by Miss Olson is the table which she compiled, That table com- 
pares the cost to a Chicago and to a Denver manufacturer of buying 
and shipping 100 pounds of steel, plus phantom freight, plus freight 
on finished products to seven cities ranging from Chicago to Salt Lake 
City. 

The table reveals that only in his home town did the Denver manu- 
facturer have the advantage, and there amounted only 1 percent. 


Ct I C} Denver 
t ! ul manuf 
SI I I ( I f ) urers’ ¢ 
r 100 r per 100 
ind pound 
Chica = i, xy ) An ¢ e 7 
Omaha ‘6 75 Salt Lake ¢ V 2 &2 
Kansas City 4. 60 7t lenver 4&9 4.84 
Wichita 4 ( 


This stultification of local industry, described by Miss Olson, was 
particularly injurious to Colorado Fuel & Lron, since its market con 
sists almost entirely of a band of States running from Canada to 
Mexico, including Montana, the Dakotas, Wyoming, Utah, Colorado, 
Kansas, Nebraska, Arizona, and New Mexico. Most of this area is 
“thin territory” insofar as the industrial use of steel is concerned. 
And it will continue to be thin territory as long as its steel-using 
industries have to pay suc hoa hig! 1 price for steel that thev have diff 
culty in competing in their own area, to say nothing of entering distant 
markets. 

There I might digress and point out that in the TNEC hearings, 
represen itatives of Pacific Coast industry testified to this same veneral 
effect, namely, that the operations of the basing point system had the 
effect of hamstringing metal fabricating industry on the Pacific coast. 
under the basing point system, the delivered price at the Pacific coast 
ports was typically the sum of an eastern basing-point price plus water 
freieht toa west coast port, 

According to this testimony, that form of pricing had a very in 
jurious effect upon western industry generally since steel, of course, 
was actually being produced on the west coast. In selling that steel, 
produce: | by the west coast malls, the stee] firms included In thei 
delivered price this phantom freight, this imaginary, nonexistent 
freight. all the way from the east coast to the west coast. 

Asa result of the inclusion of this phantom freieht in the delivered 
price, the western steel buyer had to pay such a high price for his steel 
that he was frequently unable to compete effectively in western mar- 
kets with eastern producers in the sale of manufactured products. 
Phat is to say, the eastern manufacturer, who did not have to pay this 
phantom freight in purchasing his steel could buy his raw materials, 
process them imto fabr lcated produce ts, and sell those fabricated prod. 
ts In the west at a lower price than the west coast manufacturers. 
The reason was simply that the west coast manufacturers had to beat 
this burden of 59 to $10 as 1 recall, of phantom freight from the east 
oast. Which of course the eastern manufacturers did not have to ineur. 

Returning to Colorado fuel and iron, in view of these disadvantages, 
that is. the nece SSIty of sharing its natural market with distant mills, 
ind the ce bilitating effects of phantom freieht on loeal steel consum 
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ers, it is not surprising to find that during the year of the TNEC 
survey, Colorado Fuel & Tron’s operating rates were quite low, well 
below the average for the industry. 

In 1939 the company was producing at the rate of only 42.5 percent 
of its capacity, as compared to a national operating rate of 64.5 per- 
cent. Reflecting its low rate of operations its profits were extremely 
small, amounting to only $758,745; its common-stock earnings were 
only 10 cents a sha are; and it paid no div idends whatever. 

Before ending this discussion of the Colorado mill, it should be 
pointed out that under S. 719 there could be no nonbase mills and 
therefore, strictly speaking, no phantom freight. But the same re- 
sults could be achieved if the Colorado mill were to set its base around 
$20 above the Chicago base price. In fact, the manipulation of base 
prices could bring about the practical equivalent of phantom freight 
In any amount in any part of the country. 

Since the basing-point svstem, as has been shown in the above anal 
ysis, so obv iously oper ated against the best interests of the outlying 
mills, the question arises as to why they did not break away from that 
system of pricing and sell their produce ts on the basis of some other 
pricing method. 

As to Birmingham, the answer is quite simple. The great bulk of 
the Birmingham steel facilities are owned by the Tennessee Coal, Lron 
& Railroad Co., which, in turn, is owned by the U. S. Steel Corp. It 
is hardly to be expected that Tennessee Coal & Iron would adopt a 
pricing method different from the system so strongly advocated by 
its parent corporation. 

It is recognized that the inability of the Birmingham mills to obtain 
a greater share of their natural market might be due not only to the 
operation of the basing-point system but also to artificial restrictions 
which may have been imposed on Tennessee Coal & Iron by U.S. Steel. 
While these restrictions may have prevented Tennessee Coal & Iron 
from extending its sales into more distant areas in which it still had a 
freight advantage—for example, the Southwest—it is unlikely that 
the restrictions would have been of such a nature as to explain the 
failure of Tennessee Coal & lron to obtain a greater share of its ow) 
immediate market, the Southeast. 

As to the other outlying mills the answer may lie in the illusionary 
appeal of phantom freight or a price differential which, though it 
permits existence, prohibits growth. Or it may lie in the fact that the 
basing-point system admirably lends itself to disciplinary action 
against dissident producers, particularly those located in outlying 
areas. Under the system a “punitive” basing point can be established 
at the location of the dessident producer. The base price at this 
particular location can then be successively reduced until the recalei 
trant producer capitulates. The manner in which this method 
ise! 'W! inary action operates was described by the Supreme Court 
the Cement decision as foilows: 

During the depression in the 1930's, slow business prompted some produces 
to deviate from the prices tixed by the delivered-price system. Meetings wer: 
held by other producers ; an effective plan was devised to punish the recaleitrants 
and bring them into line, The plain was simple but successful. Other producei 
made the recalcitrant’s plant an involuntary base point. The base price w: 
driven down with relatively insignificant losses to the producers who impos 
the punitive basing point but with heavy losses to the recaleitrant who had t 


make all its sales on this basis. In one instance, where a producer had made 
low |] ublic bid 
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Parenthetically, IT might say, according to my recollection that 
particular mill was located in the West 


a punitive base point price was put on its plant and cement was reduced 10 

cents per barrel: further reductions quickly followed until the base price at 

Which this recalcitrant had to sell it 

scarcely one-half of its former base price of $1.45. Within 6 weeks after the 
7 ! 


base price hit 75 cents, capitulation occurred, and the reealcitrant joined a 
portland cement association Cement in that locality then bounced back to 


s cement dropped to 7) cents per barrel, 


$1.15, later to 81.3: d finallw to S1L.75 


From this analysis of the effect of the basing-point system on the 


_ 


underdeveloped areas it Is apparent that the system sets In motion 


a vicious eircle of events, all of which injure the underdeveloped areas 


This vicious cirele affects beth the mills and the materials-consum 


ormer there is, of course, no Incen 

ions to prefet On mill as a@ainst 

tern mills are able to capture 
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quoted by a local mill reaches such a point that the sum of that price 
plus freight to its own buyers is higher than the sum of the f. 0. b. 
price at a distant mill, plus frciaht to those buyers, shipments will 
of course be made from the distant mill into gh local mill's territory. 
In other words, the local firm can retain its local monopoly only as 
long as it has relatively low price 
Apams. In other words, your contention is that even gr anting 
local mill has a monopoly, a local monopoly, the price i t charges 
ean be no higher than the price which would prevail in that area 
inder the basing point system 5 1s that correct ? 

Dr. Brair. That is correct. 

Dr. Apams. Now, take an area like Detroit, for example, which 
produces only one-third of the steel which it consumes. In the ab 
sence of a bas Ine r-point system, don’t vou think that the local econ 
sumer of steel in the Detroit area would be paying a higher price than 
he paid un tb the basing-point system Since Detroit is a deficit 
produci ing region, steel consumers there would have to pay freight 
from Pittsburgh and from Ch te ago in order to met steel, bee ‘ause the 
Detroit steel mills can’t produce as much as is needed in the area / 

Dr. Buai. If the basing-point system does not return, it should 
certainly follow by all the laws of economies that Detroit should 
experience an expansion of steel-producing capacity. It so happened 
that. at the time that this TNEC study Was conducted, the con 
sumption of steel in the Detroit market, the immediate market sur- 
rounding Detroit. Was, In the case ot hot-rolled sheets, 16.153 tons. 
That figure represents actual deliveries in February 1939 into the 
Detroit marketing area. 

Now during that same period the Detroit mills produced only 
29 792 tons of hot-rolled sheets. In other words, their production 
was only slightly above half the deliveries, or demand for steel sheets 

Detroit. Yet their entire output, at that, did not even go to the 
Detroit area. They only supplied 19.435 tons to the Detroit con 
suming area. The major portion of Detroit’s requirements for this 
product then came from distant mills. 

I should imagine, with the elimination of the basing-point system, 
the Detroit mills would be in an excellent position Lo expand their 
capacity and to furnish a much greater proportion of Detroit's de 
mands for stee] than had heen ce ase ul icle ar the basing point syste Th. 

Dr. Avams. Dr. Blair, with the chairman’s permission, I would 
like to have the document you were quoting from inserted in the 
record. W oul that be pe rmissib le? 

Senator Hun or \W ithor ut object tion, will be inserted in the record 
at this poll { 
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(The information is as follows :) 


hot-rolled sheets by Detroit mills and 


districts, February 1939 


nto Detroit consumi 


PoINnt LEGISLATION DIRECTED AGAINST THE SOUTH 


marks of Hor Hale Boggs of Louisiana in the House of 
Representatives Monday, February 20, 1950 


Boces of Louisiana. Mr. Speaker, on February 9, 1950, Dr orge Stocking, 

the department of economics of Vanderbilt University, met with a 

group of Senators and Congressmen for the purpose of discussing informally 
the effects which the basing-point system would have, if restored by S. 1008, 


upon the South He was invited to give us the benefit of his views by Senator 


Kefauver, of Tennessee, ) ‘It that unless we knew what the effects of this 


proposed bill would be on gion we would be more or less the position 
isked Dr. Stocking whether h ould be good 
form of a statement, This he been good 
ment which I now wish to include in the Record 
Briefly hi tatement shows, in cold figures, that the steel lis of Birmingham, 
la., although constituting probably the lowest-cost mill li iti uuntry 
have been able to ure only a relatively all share 
Under l ising 1 if makes no difference 
1 it , wl ® which mill he buys 
Consequently the Birminghan 
al mntion, and they have been forced to 
rders which should have been theirs have gone to distant 
nee the Birmingham mills h th not been able to gain the 
l market, their expansion h: ‘ld down. Similarly, 
he South have been unable to ¢ ain the benefits of the 


ind cost 


‘ment 


LOOS 


resources 
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naires covering shipments of major iron and steel products for the month of 
February 1939. TNEC hearings, part 27, give a description of the questionnaire 
and a statement of its coverage at page 14133 and following pages, and 14850. 


rURAL SHAPES 


This analysis shows that during February 1939 nine Alabama 
inding Birmingham received froi 
s of he: 


counties sur 


hoall sources included in the TNEC study 
V structural shapes. Birmingham mills supplied onl 


percent of the total Far away Chie : 


\ 
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Unable to dispose of its output in nearby markets under the share-the-market 
program of a basing-point system, Birmingham shipped 225 tons, or 5.5 percent 
out of its total, to northern California. Freight charges on these shipments 


averaged $21.99 a ton The Birmingham mills absorbed 821.49 of this amount 


reed -LATES 

Mills of the Birmingham district shipped 12,836 tons of stee ‘sin February 
1930 These shipments exceeded total purchases of al mstuming districts in 
Which Birmingham mills had a clear freight advantage >irth mills 
supplied most of the southern market, but not all of it 29 
percent of its market with the eastern Pennsylvania, the Pittsburch-Johnstown, 
and Baltimore districts Yet average freight charges on shipments from the 
Birmingham district were only $4.75 a ton compared with average freight charges 
ranging from $10 a ton to $12.87 a ton on shipments from the northern mills. 
While sharing the Georgia market, in which it had a freight advantage, Bir- 
mingham mills were foreed to go far afield to dispose of their surplus Thev sold 
IS6 tons of steel plates in northern California on which they absorbed an average 
of $16.21 freight a ton 


IN DRAWN WIRE 


”)> 


Birmingham mills shipped only 321 tons of plain drawn wire during February 
130 Freightwise their best markets were Alabama, Tennessee, and Georgia 
Although they had a sharp freight advantage in both the latter States, they 
supplied only 27 percent of Georgia’s requirements, at an average freight charge 
of $6.45 a ton and 26 percent of Tennessee’s requirements at an average freight 
charge of $4.21 a ton. Georgia got the balance of its requirements from the 
Baltimore, Pittsburgh-Johnstown, Indiana, Illinois, and New England districts 
The average freight charges on shipments from these mills ranged from $12.52 
to $16.50 a ton, Tennessee got the balance of its requireme nts from St Louis, 
Indiana, Illinois, and Pittsburgh-Johnstown district mills, with average freight 
charges ranging from $9.40 to $11.73 a ton. Birmingham supplied none of the 
big Texas market, although most Texas shipments were priced on a Birming! 
base, that is, they were destined for points in Texas, freightwise nearer to 
mingham than to any other mill Neither did South Carolina buy any 


n 
¢ 
I 


drawn wire from Birmingham, although it was freightwise nearer to Birmingham 
ian to the mills that supplied it 
\pparently Birmingham output was kept below that necessary to 
natural | 
RIP 
ills shipped 52S tons hot-rolled strip during 
best markets were the Alabama, Birminghan 
ind Tennessee consuming districts Yet the Youngsto 
shipments iffto nine counties constituting 
the shipments > Georgia, and 65.9 
On shipments into Georgia average fre 
were SLOSS a 1: from the Youngstow 
into Tennessee average freight 
from Youngstown S10.97 a t 
irkets with 
ir business 


iverage ‘ig charge of $8.21 a nh. The Pittsbu 


ind Youngstown supplied the ba ti vi freight charges of 


espectivels Birmingham mills absorbed an average of 


ton ! 
freight to ship 55 tons, representing rreent of their total ship 


Thev absorbed : average of S3S.009 ; 


) percent of tl r total shipments 


HOT-ROLLED. SHEETS 


mills shipped 6.572 tons of hot-rolled sheets in Febru: 


These shipments went to 19 different States—small shipments being 
woth the Pacific Coast and Northern Atlantic Coast States Had Bir 
supplied only the six States (Alabama, Georgia, Tennessee, Mississipp 


Siana, and portions of Texas) on which freight charges from Birn 
vere lower than shipments elsewhere and in supplying which Birming! 
a freight advantage over all other mills, it would have bad to expand i 
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issembly cost of raw materials for production of 1 long ton of basic pig iron 
and 1 long ton of finished steel at different centers, 1939° 


| Dollars] 


ippluing Houston rith 


producing contre 
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Transportation charges for supplying Settatle with 1 ton of finishe 


selected production COnrers 
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el-ingot and finished hot-rolled capacity, hy States, 1925, 1929. 


and L988 





R 


Birt 


PRICE DISCRIMINATION AND BASING-POINT SYSTEM 
Kstimated per ton asse nwebly costs in produ tion of basic pig iron, 1934 
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Estimated per ton assembly costs in the production of basic pig iron 


he column 


on of pig tron 


azo, Rand Me 
United State 
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Vumber of ton-miles nece ssary to assemble the materials for 1 long tan of pig 
iron and to transport J long ton of steel to Chicago, at selected producing 


COnTeCTS 


materials for 1] long ton of pug 
We mphis, at selected produ ing 


materials 


Hlouston, 
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Vumber of ft Hes necessary to assemble the materials for 1 long ton of pig 


fic’y ) tsti-vi 
iron and to transport 1 long ton of steel to Dallas, at selected producing 


centers 


is a table from the TNEC report which | will have 
typed up and submitted to you. lt happens to be a work sheet. 
Dr. ApaAms. In the long run, would you expect, in t] 


DASINY point Svstem. the construction of naditt 
\ ; ] | . . } ] 
in Detroit area for the ben e ‘Ons el 


Certainh ul | itant at all to invest part of 
! hn the Detroit area, provided the 
ten a ; hn mv opinion, anybody who 


~\s 
money in the ¢ ion of a steel mill in Detroit or in 
vlan d. in the South, or the far 


} ly 
OF the OUuLLVIN le 


West, would probal l\ be th Ving his money dowh a rat hole if the 


basing polnt system 1 restored, 


y md 7 1] 
Dr. Apams. That is all I have. 
sel fol Thi VI Thank you very much, Ir. Blair. 


i 
Dr. Buarr. Thank you for the opportunity of appearing. 
] 
I 


Hunt. This concludes the hearings by t 


i@ Small Business 


he senate 
. In the above-entitled mat- 
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LETTER TO THE COMMITTEE FROM Dr. Morris FE. GARNSEY, PROFESSOR OF 
ECONOMICS, UNLVERSITY OF COLORADO 


JULY 25, 1951. 


Phe Serecr C | Y SMALL BUSINESS 


I ynited States Senate 


GENTLEMEN: Although prevented by university duties from appearing before 
the committee in its hearings on Senate 719, I greatly appreciate the opportunity 
to file this state nt, expressing my opposition to the passage of Senate 719 

The practice of price discrimination in the pricing of Commodities of general 
use is destructive the compet tive econo system the 
created the high standard of living which characterizes the 

Almost without exception, the professional economists of 
protested over and over again the legal ition of any practice 


mit price discrimination ; and particularly these economists have ¢ 


use of basing-point or freight-equalization systems of pricil 
With such protests 

1 would like to add that, in my own study and research, [ h devoted 
ticular attention to the economy of the Mountain West—a region in whiel 


I associate mysel 


graphical price discrimination arising i the busing-point 


particularly severe Both the small-business enterprise of the Miout 


and the ultimate consume ‘ roducts priced by busing point 


fered discrimination throughou 1¢ States of the Rocky Mon 


Pit ~ 


The existence of basing-point price discrimination has handicapped the dev 
opment of small-business enterprises in the Mountain States Basing-point pris 
ing policies tend to centralize industry in already heavily industrialized sect 
Kven when a basic material is produced in the West, the growth of small busi 
making use of this material is handicapped as long as the local 
producer is designated a non busing point produc er, 

Kor many years the steel industry operated under the basing-point system, 
with the basing point nearest the Rocky Mountains located at Chicago, 1,000 
miles from the market In 1948, however, the United States Steel Corp. created 
a basing point at the Geneva Steel Corp. of Provo, Utah. Since 1948 a number 
of new industries have sprung upin Utah to fabricate steel into various products 


basic Inater 


Lhis experience bears out the contention of economists that fabricators tend to 
cluster around the basing-point mill and do not develop nor expand at non-basing 
point locations 

Further support of this economic analysis was presented to the Congress by a 
small western manufacturer. Miss Ann Olson, secretary-treasurer of the Wire 
Specialties & Manufacturing Corp. of Denver, Colo., testifying before the Cape 
hart committee in 1948, said: 

“It is almost impossible for a manufacturer in our region—operating unde? 
this ‘ghost’ freight handicap—to compete for his own market, muc! 
in the territory half way to Chicago. It is utterly impossible for a manufacture} 
in our region to Compete with a Chicago manufacturer and sell in Chicago; while 
a Chicago manufacturer can Compete very nicely in Denver, due again, and only, 
to the basing-point system with ‘ghost’ freight.” ' 

Another important example concerns the important western beet-sugar indus 
try. The beet-sugar refineries practice freight equalization in order to sell their 
products in eastern markets in Competition with cane sugar refined on the Atlanti 


1 less Compete 


Capehart committee hearings, SOth Cong., Jd 
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seaboard. The industry, wishing to maintain the present pattern of operation, 
has supported various measures in Congress to legalize the basing-point pricing 
system. Such a system of pricing for sugar creates price discrimination against 
the western small-business consumer of sugar. Although the processor of food 
or confectionery supplying the western market may operate within the shadow 
of the walls of the beet-sugar refinery, he gains no price advantage from his 
nearness to his source of supply. He is therefore placed in competition with 
an eastern large-scale producer who penetrates the western market, 

This situation prevents the establishment or expansion of the western proc 
essor In addition, it encourages excessive transportation costs The raw ma 
terial is shipped East by virtue of freight absorption, and the processed food 
or confectionery is shipped West. The Mountain States have a very high per 
capita consumption of candy—nearly 25 percent above the national average 
Yet SO percent of the candy consumed in eight Mountain States is shipped in 


from outside the region. Because of the present existence of a large local mar- 
ket, relatively minor adjustments of production costs should be expected to 
create a very rapid expansion of local processing of confectionery products 
Nondiscriminatory pricing for sugar should encourage the establishment of 
regional small-business enterprises making use of sugar in finished goods. 


DISCRIMINATION AGAINST CONSUMERS 


The western consumer who is potentially a consumer of a western business 
enterprise is also the victim of price discrimination because of the basing-point 
system. Some western producers have urged that freight equalization permits 
them to penetrate eastern markets, and, consequently, to operate nearer capacity 
with lower unit costs. However, such reductions in cost are not passed on to 
the local consumer in the form of lower prices. The larger net realized from 
sales in the western market is necessary to offset the increased transportation 
costs to distant markets. The price paid by the western consumer permits a 
wider profit margin to the western producer, who then finds it possible to sell 
at a lower net in the distant market. The result of this practice is discrimination 
against the western consumer. 

Consumers whose geographic location makes them victims of price discrimina- 
tion by reason of basing-point pricing do not experience the benefits of a com- 
petitive market. Prices that are quoted on a particular commodity covered by 
the basing-point method of pricing are identical. There is no encouragement 
from such an arrangement for the consumer to make comparisons, or to “shop 
around” for the most advantageous purchase. All sellers appear alike to the 
consumer in such a situation. The time-honored rule of benefits to be enjoyed 
by making purchases from among competing sellers is replaced by hopeless in 
difference. Thus, in effect, consumers lose control of such a market situation, 
and this loss of control means abandonment of possibilities of improved product, 
lower prices, better service, and eventually higher standards of living. 

My conclusion, therefore, is that the basing-point method of pricing has re. 
sulted, and will continue to result, in serious price discrimination against the 
small-business enterprise and ultimate consumer in the Mountain West. As a 
result of such discrimination, the normal and legitimate economic growth of the 
region is handicapped. Price discrimination is bad wherever it exists. It has 
particularly bad results for the citizens of the Mountain West. The passage of 
S. 719 would encourage the perpetuation of basing-point pricing at a time when 
it seems possible to break up this long-established practice. As an economist 
particularly interested in western development, I am opposed to passage of this 
bill 


Morris E. GARNSEY, 
Professor of Economics, University of Colorado. 






EXCERPTS FROM ECONOMIC FREEDOM FOR THE WEST, BY WENDELL BERGE 








Western business and industrial interests are especially concerned with the 
future operations of the newly added steel facilities. This concern as expressed 
by the Western States Council, a representative group of western business and 
professional leaders, points up the western steel problem. This problem is two 
fold. First, there is a definite need for accelerating the industrial development 
of the West to provide better balance between industry, agriculture, and com- 
merce, and to provide jobs for industrial workers who came to the West from all 
parts of the country during the war. A substantial proportion of these jobs can 
be provided through expansion of the metal fabricating industry, producing 




















PRICE DISCRIMINATION AND BASING-POINT SYSTEM 303 


such items as steel girders for buildings, steel bars for the automobile industry, 
steel pipe and tubing, steel wire, and tin plate. In the past this industry has 
fallen short of its potential because, in no small measure, the high price of steel 
in the West has inhibited its growth. 

As the western council also points out, the price for different types of steel 
in the western markets has reflected the basing-point price in the eastern steel- 
producing centers plus an amount which is approximately equal to transporta 
tion costs from Atlantic or Gulf ports. The Pacific coast price. for example, 
has in general been from $10 to $15 more per ton than in the eastern producing 
centers. These higher prices have been paid by western buyers of steel not only 
for steel produced in eastern mills, but also for steel produced in the West. 

This prevalence of the basing-point system underscores a type of obstacle with 
which much of western industry has had to contend for many years. Under this 
system in the past the prices of various steel products have been quoted at a 
few base mills, all of which were east of the Mississippi River. To these base 
prices the cost of freight to the point of consumption is then added. By means 
of this formula the price of steel at any delivery point in the United States is 
set at exactly the same figure, regardless of the point from which the steel is 
shipped. Thus when a contractor in Omaha asked for quotations on steel, he 
would be given, under the basing-point system, precisely the same figure from 
all suppliers whether they are located in Chicago, Kansas City, or Pueblo, Colo 
He would also discover that the price of steel products made by a mill in, let us 
say, Pueblo, was not a Pueblo mill price but rather a Chicago mill price to which 
had been added the cost of transport by rail from Chicago to the Pueblo mill 
In other words, because Pueblo was not a basing point its prices would be 
governed by the nearest base in the Chicago area. Even though the steel might be 
shipped from Colorado its cost to the ultimate consumer would include a 
phantom freight charge as though it had been shipped from Chicago. 

The abuses of the basing-point system have affected the West in many indus- 
tries, most notably in steel, petroleum products, sugar, and cement In this 
connection, the report of Attorney General Biddle to Congress on western steel 
plants and the tin-plate industry stated that the elimination of the monopolistic 
control from the Fast, including the basing-point system, constituted one of 
he most important conditions to be met in providing a basis for large-scale 
western operations 


BASING Pornr PRICING AND THE SoutTnH 


(An article by Dr. George W. Stocking, professor of economics at Vanderbilt 
University, appearing in 1950 Institute on Antitrust Laws and Price Regula 
tions, Southwestern Legal Foundation) 

Delivered pricing is a common business practice. Customers want to know 
what a commodity will cost at the point of delivery. Ordinarily, a firm that 
vants to do business in any particular market must quote a price as low as 
that of any competitor. To insure their selling at any point at a price ag¥ low 
as that quoted by any rival, many firms follow the practice of equalizing prices 
by absorbing freight; that is, when their customary f. o. b. price plus freight 
to destination exceeds the delivered price of any competitor, they will include 
only a part of the freight in their delivered price. Such practices, when pursued 
independently by business firms, have been and, I believe, are now legal. 

jut in many industries prices have been customarily quoted according to a 
formula that apparently has been designed to insure that all rivals will quote 
identical prices at all delivery points. The formula has not been used merely 
to permit any seller to get into a particular market by selling for as little as any 
other firm, but to insure that all sellers will quote the same delivered price 
When so used, delivered pricing systems are a means, not of permitting compe 
tition among rivals, but of eliminating or restraining it. Basing-point systems 
ure illustrations in point * * *, 


SYSTEMATIC BASING-POINT PRICING NOT COMPETITIVE 


Systematic basing-point pricing tends to divert business rivalry from com 
petitive sales effort. Under a basing-point system each seller quoted prices 
by a formula. Every seller knows the formula and if he adheres to it, all will 
quote the same price for a product at any point of delivery. The cement industry 
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illustrates how this works out. The Government, which in recent years bas been 
a very important buyer of cement, requires prospective sellers to submit secret 
bids. Time and again all sellers have bid precisely the same price to the sixth 
decimal place. For example on April 25, 1936, on sealed bids for the delivery of 
cement for a Government project at Tueumeari, N. Mex., 11 companies bid 
$3.286554 a barrel. A distinguished mathematician testified that the likelihood 
of such identical bids on pure chance was one out of one quintillion; i. e., one in 
1,000,000,000 000,000,000, The identical bids, of course, were not accidental. Nor 
did they reflect, as Sole economists have said er implied, competitive forces in a 
free market In a perfectly competitive market, with many informed sellers 
anxious to sell a standardized product for as much as they can get for it and many 
informed buyers anxious to get it for as little as they can, prices on all sales will 
tend to be identical at any time. But such a market is an abstraction created by 
economic theorists. It has few if any counterparts in real life. It has its uses, 
but it doesn’t explain identical price quotations by cement producers making 
ed bids on Government contracts There is, ef course, no mystery about 
identical bids As stated above, they are made by a formula familiar to 
of the bidders. They were made up of the governing base price and the 
freight per barrel from the basing peint to the destination. In making the Tucum 
eari bids, each bidder counted on his rival's playing the game according to the 
Mach preterred to take his chance on getting the business by lot ¢a prac 
ollowed by the Government when all bids were the same) to competing for 
| buyers, producers adhering a basing-point pric 
uusiness by sales ¢ffort rather than by price competition 


POINT PRI NG SPON ANEOUS OR CONSPIRATORIAI 


But while economists generally ag » Ol mw oa basing-point system works, 


they differ as to why it works us i aes Stated snecinetly. these who 


argue that basing-point pricing is : ntaneous velopinent rely largely on 


the logic of monopolistic com * more specificaily, on the theory of 


oligopolistic pricing; those who argue that i vidence of conspiratorial monop 
‘Iv on the theory of pure cCompetitiol But when one takes account 
ifications each school makes, he finds them not very far apart 
asing-point pricing, however, supports the conspiratorial school 
gopolists mas) ‘ely on their ndependent judgement to 


poles the rd indicates that lt-ali i ne is not 


the long-run interes 


of live-and-let-live, wher 

Oligopolists miay resort to; 

feat the long-run interest of 

is 1 t! p abor: , develo] ing rules of the game which will pi 

such undisciplined beh: All of the industries whose basing-peint prici 
systems have been under attack by the Federal Trade Comunission reveal a 
history of collaboration to limit or restrain Competition Basing-point pricing 
has been the keystone in the arch on which a siperstructnre of stable prices has 
been buil Collaboration has been the cement which has held the superstructure 


together * 
THE REGIONAL SIGNIFICANCE OF BASING-POINT PRICING 


Systematic basing-point pricing tends to make for higher prices, higher selling 
costs, higher delivery costs, higher production costs, less economical use of re 
sources and uneconomical distribution of income Systematic basing-poini 
pricing may benefit the industry that practices it, but it does so at the expense 
of the general welfare. Its effect on a particular region will depend on whether 
the region is a surplus producing region, a deficit producing region, or a region 
of balanced production, 

Basing-point pricing, by keeping an industry more prosperous than it other 
wise would be, nay benefit a region that produces a commodity most of which is 
consumed outside of its borders It does so at the expense of the “foreign” con 
sumers, however ‘ It is Where a region is a deficit. producer, however 
that the basing-point system works most cevtainly and definitely for the disad 
vantave of the area. That is the general position of the South 

Phe South is young industrially, producing for the most part less of manufac 
tured goods than it consumes, Systematic basing-point pricing tends to keep 
the South backward industrially and forces it to pay higher prices for man) 
commodities than it would otherwise have to pay 








as enw 
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The iron and steel industry affords an illustration in point Basing-point 
pricing in the iron and steel industry has tended to retard expansion of the 
South's steel-producing facilities and to prevent existing facilities from being 
used efficiently. It has done so for the benetit of the steel industry of the North 


and the Kast. It has done this by setting a price structure that makes it easy 
for remote mills to share a market that could be more economically served by 
southern mills, 


Che pricing structure of the iron and steel industry has permitted northern 


mills to sell in southern markets on equal terms with southern mills. With 
continued unused capac itv at northern mills during the period betw nthe two 
Wars, the northern mills were under a strong inducement to sell in southern 
markets And they did so, frequently at the expense of the southern mills 


‘They invaded southern markets in spite of the fact that the Birmingham region 


1and steel of any region in the 
United Siates. No other region in the United States is so favorably situated 





had the lowest assembly cost for producing iro 





with regard to the essential raw materials Here deposits of iron ore, coal for 
coking, and lime for thuxing are und close togethe Frequently i lime and 
ore are intermixed and hence the ore is self-tluxing The ore is not so high in 
iron content as that of the Mesabe range—3S5 percent as compared with 50 per 
cent—and it is high in phosphorous content but technology solved the whos- 


phorus | roblem and the low ore content is more than ¢ mpensated for bv low 
assembly costs 
In 1934, when it cost from S6.524 to S7.417 to assemble the essential raw ma 


terials for producing a ton of pig iron at Buffalo, Cleveland, Pittsburgh, Detroit, 





Chicago, Wheeling, Youngstown, and St Louis, tL «Os ohiv S2 elit 
the essential raw materials in the Birmingham district Birn enjoyed 
a similar advantage 5 years later In 1939, when it cost from S4.S6 to S895 a 


ton to assemble the raw materials to make ua ton of pig on at various mills i 
the North and East, it cost only $2.69 at Birmingham 
Birmingham's advantage in assembling materiauis for making a ton of pig iron 





carried forward to the making of steel Che cost of assembling the ma 
to make a ton of steel ranged from S7.56 to S13.86 a ton at northe and eastern 
mills It was only $4 at Birmingham 

Che Vennessee Conl & Lron Co., wholly owned by the Steel Corp Is hn inte. 
grated steel company with ore and ¢ il deposits, blast furnaces t ’ ma 
facilities for producing various types of finished products in the Birmingham 
district Not only could it produce steel cheaply, it could ship it cheaply to 
important market Basing-point pricing permitted the Steel Corpos northern 
ind eastern plants to get into its southern subsidiary’s nati lnarkets on eon 
terms with it outhern subsidiary \nd they did so at the expense of Tennessee 
Coal & LTron—and, surprisingly, at the expense of the Steel Corp. i f coord 
ing to { ! I on nd Davi the Stee ( ryp.'s i re to Vey see ¢ «X 
Tron’s es fo upplving the marke which it conld Hply re er 
cally than any of the corporation’s other properties was costing the 1 
ibout : lillion dollars a year in the middle 1050's 

But not « v did the pricing structure retard the use of Tb 

reduce iron and stee t blocked or retarded the co: ties 

to produce products which it could have supplied cheaply mm n kets 

") 8 Southern and Southwestern St . Arizona, Ne Nik i" Okla 
homa, Louisinua \rkansas, Mississippi, Alabama, Tennesse hehe dia, Geo a, 
North and South Carolina—received 35.5 percent of the tot tonnage of pipes and 
tubes received by all consuming States in T9386: 34.7 percent of the tof for a 
onsuming States in W587: and 55.5 percent of the total for all cons ing ntes 
n 1038 fexes, Tennessee, and Louisiana were the three largest consn rs in 
that orde in 1986, 19837. and 1938 these three States tovether consumed 77.7 
79.6, and Si.) percent, respectively, of the total pipe tonnage consumed thy the 
3 States nnd in W36 and WAT they consumed 27.6 perce ind 13S, 29.1 
nereent of the total consumed in the American market Tennessee & Tron 
ow-cost p wer, and ad nt to the Intry’s bigges irket thovgh it 
has never p duced a te ot pipe or Tubing rhe m naz struc re | =“ he 1! 1 


National Tube Co., a Steel Corp. subsidiary with plants t McKeesport. Pa 


Lorain, Ohio, Gary, Ind... and Elwood City, Pa., to xe nto the southern and 
southwestern 1 ket with w a delivered price as it ri) rpora 
tion ha ! 1! ‘ to op lit ts better-located . . sida 
rennessee ¢ 1& Iron Co., to build pipe-making faciliris 

Although ording to estimates of Ford, Bac ind Davis, the Tennesses 
Coal & Tron C mild mn e and deliver tin plate to North A ‘ ~ ! ts 
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and warehouse it for less than the corporation’s Pittsburgh plants could lay it 
down and though it was strategically located to supply other markets, bot until 
the Ford, Bacon, and Davis analysis and recommendations had Tennessee Coal & 
Iron Co. made a ton of tin plate. The Stee! Corp. had apparently had no adequate 
incentive to permit it to do so with its northern and eastern production facilities 
not fully utilized and a pricing structure that insured their selling in any market 
at identical prices with their rivals 

Basing-point pricing has clearly heid back the production of iron and steel in 
the South ' 


THE EFFECT OF THE BASING-POINT DECISIONS ON THE NEW ENGLAND ECONOMY 


(An article by Dr. Alfred C. Neal, vice president and director of research, Federal 
Reserve Bank of Boston, appearing in New England News Letter Supplement, 
October 1948) 


his report is designed to meet the request made of the ninety-first quarterly 
meeting of the New England Council in June at Poland Spring, that the Federal 
Reserve Bank of Boston undertake to ascertain the effects of the basing-point 
decisions upon the New England economy and to present the results of its study 


to this meeting of the council 
PRICING PRACTICES AFFECTED : ASSUMPTIONS 


It is necessary at the beginning to make assumptions about those pricing 
practices used by New England industry which are likely to be outlawed on 
the basis of recent Supreme Court decisions and those which are not likely to 
by the decisions. For the purposes of this report I have assumed 
that all basing-point systems used in common by competitors will be out- 
lawed * * J] assume, in addition, that zone-price systems used in much 
the same form by competitors will also be outlawed. It is assumed further that 
freight absorption will be permitted on sales by a particular seller of products 
unlike those of any competitor. It is assumed, in addition, that more or less 
haphazard freight absorption by a particular seller, not according to any system 
followed also by competitors will continue to be permitted. 

In making these assumptions and throughout my discussion you will note 
that 1 am not concerned with the question whether basing-point systems and 
zone-price systems are good or bad in themselves. My discussion is confined 
to the effect of the abolition of these systems upon the New England econom) 
The word “effect” is neutral: there can be good effects and bad effects L shall 
try to give you some idea of the most important effects of both kinds. In doing 
so I shall stick as closely as I can to the facts. When I express an opinion 
about the facts I shall do so in such a way that you will be able to distinguish 
those statements which are opinions from the statements of the facts. * * * 


be affected 


THE QUESTIONNAIRE STUDY 


Now this study used a lot of information. Part of the study, a good part of it 
was based upon a four-page questionnaire sent to 2,500 manufacturers on the 
New England Council’s mailing list. The number on the mailing list was so 
large that we felt that it would provide a sufliciently representative group for 
the purpose, particularly since we did not plan simply to tabulate the answers 
and present them alone, but rather to combine the answers to the questionnaire 
with an abundance of other information which we had or could collect. Some 
have criticized our questionnaire because it was too detailed. Actually, it 
requested the bare minimum of information which was necessary to the investiga- 
tion, and certainly the New England Council, if it is anything, should be repre- 
sentative in its mailing list. 

rom the mailing of the 2,500 questionnaires and the mailing of a follow-up 
post card 3 weeks later we were «ble to obtain in all about 440 responses. The 
information provided by the mailed questionnaire was supplemented by over 50 
persolal interviews with manufacturers and a variety of other information too 


voluminous and detailed for me to describe. 


Let me give you a few notes of caution about the results of the questionnaire 


study First, the people most likely to return the questionnaire were the peopl 
who thought they were going to be adversely affected by the decisions. 
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That is almost an axiom in questionnaires. An analysis of the returns showed 
this to be so. 

Second, since the answers to some of the important questions involved state 
meuts based upon opinion of the respondents, those respondents, already influ- 
enced by misinformation in newspapers and statements by leaders of the indus 
tries subject to recent court decisions, reflected their personal position on one 
side ov the other of the subject in their estimates. This point is well illustrated 
by the fact that respendents adversely affected generally commented that thes 
thought that the effects upon their own industry and upon New England would be 
much more severe than an analysis of the results indicated. And we found 
this also to be so. lt was strange to see in the comments on “What do you think 
this will do to your industry in New England?” The note of doom that was 
sounded in those comments. Yet when we added up all the results from the ques- 
tionnaires, they didn’t add up to doom at all, you see, which indicates a certain 
preconceived opinion on the part of many respondents. 

Third, since the study was limited to New England, it did not pick up informa 
tion from manufacturers in other areas who plan to relocate or establish branches 
in New England; it picked up only the reverse situations It should be remem 
bered that had the study been conducted in other areas of the country we should 
have undoubtedly found that some manufacturers located in other areas were 
planned to relocate or establish branch plants in New England. Had we made 
a study in other areas of the country, we would have found numerous cases 
in which manufacturers in other areas of the country were thinking they had 
better come to New Englanc if thev hud to use an f. o. b iil] system 

Finally, adverse effects were probably overemphasized relative to favorable ; 
a bird in hand is worth two in the bush. On the basis of supplementary informa 
tion we found that many manufacturers had failed to consider that by their 
saving on freight absorption they would be able to reduce their prices without 
affecting their profits. When we made the interviews, we found that thers 
Was something to this, because in enough cases to make it significant we found 
that the manufacturers in figuring what would happen to them under an f. o. b 
mill system, forgot one very important thing. These manufacturers were ab 
ing freight They forgot if they went to an f. 0. b. mill system that they « 
reduce their prices by the average amoun ’ freight absorption 


something of a new idea to many of them 

One e]} 
the worst one we had, I think. Then he made the comme 
this over, I find I ean reduce my prices enough so that I w 
oO Lam not going to be affected.” 


orter Sstuted that he would lose 70 percent of his 


IVERSAL I oO. B MILE PRICING 
EFFECTS 


One of the questions which is bothering manufacturers most is whether they 
will be required by the basing-point decisions to shift to a straight f. 0 i 
price basis. I believe that universal f. 0. b. mill pricing is not required to be 
established by the recent decisions or any that are in prospect. My I 
this position are, I think, firmly based and I expect that you will hear shortly 
from 2 man who is in a position to remove most doubts on that question 
Nevertheless, because of the great interest in the subject and because some 
useful purpose might be served by showing the disruption that would be caused 
by requiring all manufacturers to sell on an f. 0. b. mill basis, we have analyzed 
what the effects of requiring f. o. b. mill pricing would be on New England 
industry. The effects would be concentrated upon iron and steel fabricators, 
particularly wire products and screws and bolts; upon the paper and allied 
products industry; upon nonferrous metals and their products, perticularly 
alloying, drawing, and rolling; and upon electrical and other machinery Manu 
facturers in these industries practice a very considerable amount of freight 
absorption on their sales. A great many manufacturers express the individual 
ism which is characteristic of New England by employing methods of freight 
absorption which are uncommon in the industry and often upon products of 
which they are the sole producers in the country. 

Now let us take up one of the findings. In the study we tried to find out 
what the effect would be of requiring an f. o. b. mill-price system—what the 
effect would be on sales, on purchases, and on plans with respect to locatior 
We asked this question, but I do not believe it is a pertinent question, at least 
in the light of these decisions that you have been talking about I don’t believe 


1) 


t 


reasons fe 
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that f. o. b. mill pricing is required, or is likely to be required. Nevertheless, I 
will give you the results of the answers to the f. 0. b. question ee 

First, in good newspaper style, let ne give you a Summary of the results. We 
transtited all these results into the effect upon employment, partly because the 
best figures we have, or the most up-to-date tigures we have, relate to employ- 
ment, and it is commonly used. 

On the basis of our analysis we have made a “guesstimate” of the effect 
of requiring ; b. mill price system. Ll used the word “guesstimate” because 
f am used i 


k estimates much more precise than these, but we realized 
that we were looking into the future, and we asked the manufacturers to look 


nto the future, so that the best we could get was a fuess We made an estimate 
that if all the manufacturers in New England were required to sell f. 0. b. mill, 
is I do not believe they will be required to do, in any like ly contingency in the 
future, then we would have in a prosperous year a loss of approximately 
$3,000 jobs in manufactureing in New England. These are direct and short-terms 
losses which could be readily foreseen. But the longer term might bring a 
e, and it modify at figur At lease 24 of the manufacturers 
questioned indicated that a straight f. o. b. mill price system Would probably 
cause them to relocate outside New England or establish branch plants outside 
the region. Remember, that we don’t know how miuny manufacturers in other 

will establish branch plants or relocate in New England, and there may 

set to that figure of 24. 


to elphasize agai that I don't believe there i an chance of 


pict 


this, or ) * plants anywhere like thi cause this 


on wh would happen if a universal f mill system 


But it is not lired, in my opinion, nor is it likely to be 


e 33,000 does n ake of secondary effects upon employ 


ment in transportation, service rade, or professions, Which may run almost 
s high as the basic figure los might run atmost as high as the 
35,000 T mentioned Lest. you undere asize the seriousness of this figure, I 
will point out th: ” me unities the possible loss of the principnl 
employer cau | ‘ Lift an f. « l | system would be disastrous The loss 
on of production and reshuffling of 

The uncertainty—and I am citing 

ving the source has already caused one 

sion program, and another to regret his 

ize. Several have stopped all plans for 

national policy to work toward a straight 

ost helpful under these circumstances. I 

jobs not a likely prospe I believe 

overwhelming majority * those Nev 


ght need WOrry sel 


DECISIONS 


ight result 

the basing 

degree of 

m by sellers in a manner not common 
I believe it i ‘rmitted, the adverse 
ll not be large hey may well be 


many times over by favorable 


of the decisior 
hether they affect important type of 
ubt about one factor Perhaps the Federal 
straighten us out 
t which there 1) » some doubt is ver 
industires f ists generally of absorb 


the customer whose 


would absor! 


shipping point to ‘hicage This 
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freight equalization, is commonly practiced both on an individual basis and upon 
a more or less systematic basis by some industries in New England. 

The industries who practice this I shall not name, because I am not interested 
in passing out information here which might be of assistance to somebody else, 
but harmful to New England. They shall for the purposes of this paper remain 
numeless because I do not wish to get down to cases on this matter for obvious 
revsonus 

If this type of freight equalization is outlawed, but an f. 0. b. mill system is not 
universally required, then we tay have a loss of jobs in New England equal to 
about half the loss we would have under a straight f. 0. b. mill system. The loss 
might even run higher than the 16,500 that the statement implies: it would be at 


least within the range of 16.500 to 33.000 That is my best guess It will be 
possibly half, and it may run between half and the full 33,000 
In my oOpimion a loss W thin this range is also improbable be iuse the chances 


are good that f accompanied by restriction of compe 





tition ill be pert ‘actically certain of that 
A very Ol ¢ repared to argue it at some leneth 
he freight ey scribed, when it ~ used | intail 
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W NGLAND IS FAVORABLE LOCATION FOR EXPANDING STEEL CAPACITY 


let me give you some of the major pieces which go into making up this 
aw puzzle. 

1. That New England has a natural bent toward the durable goods indus- 
tries is demonstrated not only by their long and successful history in this area, 
ut also by the fact that a ‘ast three-quarters of the gain in manufacturing 
Noyment since 1939 has occurred in the durable goods lines. The growth 
has been so great in two of them-—-electrical machinery and automobiles—that 
New Englane hare of the national production has actually increased from 

prewar to the present. 
2. New England has a large deficit in the production of steel to support these 


ie goods industries. There is procuced within t! ‘egion only a 


e-third of the steel that it consumes. 
of the steel industry from the basing-point system of pricing to 
ll system has enhanced the advantages that New England already 
n the production of steel These advantages were already so great that 
the Econometric Institute in its report in June recommended that New England 


pand its nonintegrated steel production. I am greatly indebted to the facts 


igures that I had at my disposal from the Econometric Institute report 
“l by the New England ¢ 
evious advantages, pointing toward the expansion of the steel industry, 


shall designate alphabetically, because as time is short, included: 


ing marke apable of absorbing a great deal more of the products 
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mnill operations 
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vestern Pennsylvania and eastern Ohio a eren advantag n the Eng 
! whi i 1 l i} | bell Cw 


arket. a consequence « 
and steel consumers 
This same fact, however, adds a new ; tage to the other advantages New 
Nngland already had with respect he expansion of its steel making Che 
New England market is now a protected market ltems prod | in Pittsburgh 
vhich formerly had a Buffalo hasing point w 81.50 to SZ per ton more on 
shipments to central New England poin for example 
liems shipped from Pittsburgh which had a Bethlehem, Pa., basing point 
Vill cost $3 to $> per ton more. Items shipped from Pittsburgh which for- 


merly had a Sparrows Point basing point will cost $2 to $3 per ton more. The 


freight advantage enjoyed by New England mills over these former major 


basing points hearby ranges from 47 to $14 per ton 

Che second important new development is a disclosure of new processes of 
feel making which are believed to be of such importance, taken altogether, that 

ey Will constitute virtuatlivy a technological revolution in the industry 

On this matter, opinions differ, but I am basing my opinion on the best in- 
formation that I have been able to obtain. The latest and probably most im- 
portant of these developments from New England's point of view is the 
ontinuous casting process which, by casting a billet which can then be rolled 
directly, eliminates the making of ingots, the soaking pit, and the blooming mill 
iS Operations preparatory to rolling steel! 

This process has been announced by Republie Steel and Babcock & Wilcox ; 
has been successfully used in the pilot-plant stage, and a new full-scale plant is 
being built. The companies which have developed it have stated that it will 
mean an enormous reduction in the amount of capital required for steel mills 
and will contribute greatly to the decentralization of steel making 

Cost reductions possible under the new process have not been announced but 
they are believed to be important. The continuous-casting process requires an 
tbundance of fresh water which New England can supply, partly because it has 
it higher proportion of its land area in forests than any other regior 

Other developments previously known have subsequently been disclo 
have such merit that a considerable investment is being devoted to them 
are the oxygenation and pressurizing processes applied to blast-furnace 
tions 

Although th ospect for more blast-furnace operations in New England 
that is to say, the prospect for integrated steel mills—h: not been improved 
nearly so much as the prospect for expansion of nonintegrated production, 
nevertheless these new developments, taken all together, raise a real question 
vhether obsolescence of a considerable part of the physical ie in he steel 
industry ns we now know it has not been greatly speeded Wy 
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e e 


terday I talked to a prominent businessman here, New Hampshire-born. He 
shook his head. ‘No, he said, ‘New England won't do it. Those Yankees with 
initiative came West. The stay-at-homes are merely conservators.’ ’ 

That quotation poses the real problem. Will New England be conservator of 
the past or conqueror of the future’ Will the pages of history record that New 
England found in what it had conserved of the past the means of winning its 
future?’ The choice is yours. 


THe Errects oF THE BASING PotINT DECISIONS ON NEW ENGLAND 


(A report on the New England economy by the President’s Council of Economie 
Advisers, July 1951, pp. 184-139) 


There has been much concern over the effects of the recent basing-point de 
cisions of the courts on New England’s competitive position In these cases 
the courts ruled against the maintenance of the basing-point system of price 
quotation where this system leads to monopolization or the restraint of trade. 
Much uncertainty followed over the legal status of basing-point systems and other 
pricing systems. Whatever the legal status, the decisions have had the effect of 
changing the pricing practices of some industries, and of special significance it 
has led to the abandonment of the basing-point system in steel 

Under a basing-point system delivered prices are quoted for an industry on 
the basis of a limited number of designated points. The various firms quote on 
these basing points whether they are located at these points or not. The de- 
livered price applicable for delivery to any point by any seller is the lowest of 
the prices arrived at by taking the base prices and adding freight costs from the 
base to the point of delivery. This system insures uniform delivered prices at 
any one point no matter what the location of the selling firm. Under this system 
the freight charge used in arriving at the delivered price may be either more or 
less than the actual freight paid. If more, it is said that the buyer pays phantom 
freight. If less, it is said that the seller absorbs freight. The court decisions 
make it clear that a basing-point system is illegal if part of a conspiracy in 
restraint of trade. There is uncertainty, however, as to the conditions under 
which freight nay be absorbed in the absence of restraint of trade or monopoly. 

It is difficult to determine with precision the effects of these decisions, in part 
because there is disagreement as to the meaning of the decisions and in part 
because it is not certain how some firms will react to the decisions whatever the 
interpretation. It appears, however, that the anticipations of adverse effects of 
these decisions upon New England have been grossly exaggerated. The decisions 
may have any or all of several results. They may lead to (1) changes in the 
relative cost of raw materials to New England manufacturers in compariso1 
with their competitors, (2) Changes in the size of the area comprising the selling 
market, and (5) changes in the location of plants. 

It should be noticed that Changes in methods of price quotation are not likely 
to affect the prices of many commodities to a large extent. Items priced under 
basing points or similar methods are limited in number. Transportation rates 


as a rule are not a large part of the total costs, although two of the outstanding 
exceptions are steel and cement. According to Paul Zeis, head of the trans 
portation division of the office of domestic commerce, the average freight rate 


per ton of freight for miscellaneous products, inclusive of manufactured goods, 
during the year 1947 was 87.60. This was about 4 to 5 percent of the delivered 
price. For irfn and steel, freight was about 10 percent; for cement, about 30 
percent In the latter two, transportation is an important item 

It appears that through elimination of the basing-point system in steel, some 
New England firms have found their cost of steel increased relative to their 
competitors’ costs. But there are offsets. First, some rates have been increased, 


others may be reduced. Thus, the rail freight rates on iron and steel in fu 


carloads of 80.000 pounds or more have been cut 25 percent. In addition, cheaper 
kinds of transportation will be used, and there will be gains as, with less cross 
hauling, the average haul becomes less \ large proportion of iron and steel 
shipments are moving by truck and water. Steel is now moving by barge into 
New England from Sparrows Point, at a considerable saving from the 1 
freight rate. Such savings can be made the basis for cutting freight rates 
Another offset arises from the efforts of buyers to seek pplies nearer to 
their factories. In the present tight market, this may be difficult. But with the 


pASSNLve « time there will be an exchange among suppliers and buyers h 
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reducing the average haul. New England steel consumers have considerable 
freight advantgae if they can get on Bethlehem’s order books for shipments 
from Buffalo or Sparrows Point or Bethlehem. Such a policy of purchasing from 
the newrest sources has real advantages in terms of the over-all efficiency of 
the economy, although under the basing-point system there was little price in- 
centive for the buyer to follow such a policy. 

‘here are some situations, however, where it appears that the elimination 
of freight absorption would improye the relative position of some manufac- 
turers in New England. Thus in the printing and publishing industry it appeurs 
that placing paper on an f. o. b. mill basis would give a definite advantage to 
some New England firms which are located nearer to the paper mills than are 
their competitors. 

So far as the selling market of New England manufacturers is concerned, 
firms which have formerly been selling on the basis of freight absorption and 
which are forced to shift to an f. o. b. mill basis might well find the geographical 
area of their market restricted. This effect would be offset in part by their sav 
ings in freight absorption and by the fact that some of their competitors might 
similarly be forced out of the New England market. 

Elimination by industry of freight absorption and basing-point practice is 
certain to lead to a decentralizing of industry. While decentralization will 
affect some New England industries adversely, it will have favorable etfects 
upon others. Consequently, while some firms may be restricted in their opera- 
tions or may be led to establish branch plants elsewhere, other New England 
firms will find their markets extended and some firms in other areas will find 
it advantageous to place branch plants in the New England area. 

Finally it should be pointed out that in many New England industries, f. 0. b 
pricing is prevalent. This is the practice, for example, in textiles, apparels, 
shoes, and most machinery. 

The net effect of these various factors is difficult to prognosticate. While 
individual firms may be affected adversely, it is not at all clear that the total 
effect on New England wil! be signilicant 

The problem of freight absorption is especially important for New England, 
because the decisions affect manufacturing especially and New England is pri- 
marily a manufacturing area. Also the region concentrates heavily on machin 
ery and metal fabrication and paper products, which will be affected by a change 
in pricing practices Finally, the decisions are important to New England 
because its exports of manufactured goods (value added) amount to about 
$3,000 billion, or more than 20 percent of the income of the area. Any loss of 
markets is then bound to be a Serious matter 

Qur conclusion is that the short-term effects of the basing-point decision are 
likely to be somewhat adverse for New England. The effects are likely to be 
a greater decentralization of manufacturing, a development which is harmful 

ivily industrialized area. But should New England develop its own steel 
it could develop so strong an offset to the adverse effects of the change 
‘ing systems that on balance it would probably gain. 


rITORS UNDER THE BASING- POINT SYSTEM IN THE 
CEMENT INDUSTRY 


Paul E. Sweeney in the Economics of Cement Traffic Flow, Board 
of Investigation and Research, May 1943) ® 


the price leadership of the basing-point mills is their ability to compel 

other mills to accept the established prices by punishing independents who get 
out of line. The record shows that there bas been price cutting and that it has 
been done largely by the nonbasing mills. It is evident that the mills which have 
voluntarily become basing points have every reason to play the game according 
to the fo ula; these mills make the rules for their own benefit Ordinarily, 
too, nonbasing mill finds it advantageous to follow the rules; it collects 
“phantom” freight on all the sales it makes in its nearby territory, where it 
has a tural freight advantage. These fictitious freights are the rewards which 
fall tot humble followers of the system But when the nonbare mill becomes 
i of the sales it is securing in its local territory under 

lized formula prices, it has a strong incentive for upsetting 


undercutting the formula. 
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The price leaders are able to maintain good discipline. Many of them are 
large operators, controlling a considerable share of the total capacity and pro 
duction of the industry. These concerns also have numerous plants strategically 
situated in the various cement-producing and marketing districts of the country 
Their financial strength is an asset of overpowering force in a price war 

Moreover, the price leaders have several weapons to use against insurgents 
First, the leader can meet the price cut at the particular destinations where the 
recalcitrant mill is quoting under the formula. Second, it may lower its own 
base price, thus lowering its delivered prices at all destinations. ‘Third, it may 
impose on the price chiseler mill a retaliatory, punitive base price too low to 
be profitable. The third is preferable because it saddles the price cutter with 
an unproiitable price and also makes it the maximum price he can secure on 
any of his sales. At the same time, the mill which imposes the punitive base 
may have few sales in the offender's territory and continues to sell at its regular 
base price everywhere else. 

This crushing price squeeze has been used often by the industry leaders, esypx 
cially during 1931-82, when the price structure was shaken by the depressio? 
How effective it is may be judged by the following actual illustrations: 

The cement plant which the State of South Dakota operated at Rapid City 
was accustomed to making sales at less than formula prices Lehigh, whose 
plant at Mason City, Iowa, was the basing-point governing South Dakota terri 
tory, imposed a base at Rapid City in 1927 which reduced the net price of the 
Stute mill by an amount ranging from 60 to 70 cents per barrel. Later, when 
the base prices at neighboring basing points were advanced, the discriminatory 
Rapid City base was kept the same. A Lehigh official defended imposed base 
prices on the grounds that when a mill is selling at various prices and making 
secret price concessions, the establishment of the involuntary base compels the 
mill to make all sales at one published price, i. e., the imposed price. Lehigh 
also imposed a base price on the Valley Forge mill at West Conshohocken, Pa., in 
June 1931 is retaliation for the transportation of cement by trucks from the 
Valley Forge mill into Philadelphia 

Rival companies also placed punitive bases on the mill of Southwestern at 
Osborn, Ohio, that of Pittsburgh Plate Glass at East Fultonhaw, Ohio, and the 
mill of Standard at Painesville, Ohio 

In December 1927, Lone Star (then International) fixed a retaliatory base on 
the Spocari, Ala., mill because, it was alleged, Spocari was granting to buyers 
secret rebates from formula prices. A few months later, in April 1928, Lone 
Star bought the Spocari mill and discontinued production of standard tland 
cement there late in 192 An executive of one cement firm, commenting on this 
transaction, wrote another official in the industry: “It is proven that the most 


effective way to cure a bad situation is to buy up the offenders. I have alway 
understood that there was a hotbed of bad actors through Alabama and some o 
the adjoining Southern States, and for a time it looked as though condition 
would never adjust themselves.” 

When the States set up large road-building projects to combat depression, many 


mills in research of volume underbid the formula price. Marqnette is a notable 
example. This company had two milis in 1929, one at La Salle, Il, which was 
a basing point, and another at Cape Girardeau, Mo., a nonbasing point. Lehig 
and Alpha also had mills at La Salle and, in addition, there was an Alpha mill 
St. Louis, a basing point. Marquette was a notorious outlaw at that time and 


by 1929, a punitive base at Cape Girardeau seems likely Among 15 bidders to 
the Indiana Highway Commission in November 1929 Marquette was the only 
concern which did not bid 100 percent formula price at 32 Indiana points. About 
a week later, Alpha imposed a punitive base in the St. Louis area However, 
Marquette was not yet restrained from underbidding On State highWay projects 
and the practice spread to mills farther west. Punitive bases were inflicted at 
mills in Nebraska, Oklahoma, and Texas. Many cement producers withdrew fron 
the Portland Cement Association as a protest against imposed base prices 

The Ada, <la., mill, one of the plants controlled by the Roettcher interests 
had been subje l to a retaliatory base in 1951 by Lehig! What pressure such 
a penalty base could exert may be judged from the following quotation from Mr 
Boettcher’s letter to Mr. Rader, vice president of Lehigh 

“When I saw you in Chicago, you said you would do what you 


off the base at our Ada plant. Iam very anxious, Mr. Rader, to have that done 


the Vaitt 
int ot. It 
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and I believe, with your help, it could be done. Will you not kindly advise what 
vou can do for me and when [ may look for a change in conditions: that is, when 
we will have the privilege of putting our own base on our mill? This is not asking 
a great deal, as your putting a base on our mill does not help you at all and it 
injures us very much. Will you not please see what you can do for us, and I 
certainly will be glad to return the compliment.” * 

In another letter to Mr. Rader, Mr. Boettcher said: 

“T have your memorandum regarding our Ada plan. IT know these are not good 
times to make any change, but I would like to have you take off the base on our 
plants, because this would not raise the price for anyone, nor would it injure 
anyone; in fact, it would be a good thing for most of them. I wish you would take 
Young and request that, as a special favor, it be granted, 


this up with Colonel 
and I would like to hear from you at your earliest convenience advising that you 


will do so. ° 

But in spite of these appeals, the Nebraska and Oklahoma mills were not allowed 
to advance their prices until the middle of 1982. And even then, they did penance 
during an interval while the competing mills kept their bases below the advance 
at the offending mill points, and took all the available business. Thus, the price 
cutters were forced to set the pace in raising prices 

At the same time, the drive on Marquette was reopened when the punitive base 
at Cape Girardeau was cut to its lowest point. Marquette, in turn, was com 
pelled to become a price leader. Meantime, several eastern mills had been dis 
ciplir ed 

4 tinal illustration of how reealcitrant cement mills and their officials are put 
under pressure is furnished by the Aetna Co. This company began operations 
in 1910 with one plant at Fenton, Mich., and built a much larger one at Bay 
City. Mich., in 1986. Over this span of vears, Harold S. Cree was sales manager 
Oscar Lingeman likewise had been mannger for several years. F. R. Johnson 
of Boston, Mass., President of the United Shoe Machinery Co., was also president 
of Aetna. Aetna’s Bay City plant took advantage of its lake trausportation con 
nections with Great Lakes cities by putting up cement silos or distributing ware 
houses at many points, moving cement to silos by lake and from silos to buyers 
by trucks 

Aetna had strong competitors. Huron had basing point plants at Alpena and 
Wvrandotte, and there were several nonbasing mills in the State. Out-of-State 
plants of Alpha, Medusa, and Universal-Atlas also sold in Michigan 

In bids to the Indiana State Highway Commission in 1932, Aetna, using the 
Toledo base, made identical bids with 17 other mills Indiana rejected these 
bids and ealled for new bids in March 1933. Aetna, using the Wyandotte, Mich 
base, which though lower than the Toledo base had applied to Michigan only, 
underbid its Competitors and was awarded a contract for 150,000 barrels 

Previously, Huron had placed a retaliatory base of $1.55 on Bay City. After 
this bidding, Wabash eut it to $1.25 

Aetna’s Indiana bid on the Wyandotte base was considered at a meeting in 
October 1933 attended by Johnson and Cree of Aetna. as well as representatives 
of Universal-Atlas, Medusa, and Huron, Petoskey, Marquette, and Wabash. Mz 
Johnson conceded that this bid had been irregular He agreed that Aetna 

would inform itself of the proper procedure so as not to tear down any price 
structure’. He wrote Aetna officials that the had “pledged my word and the 
word of the Aetha Cement Co, that we would play the game 100 percent = * 

we would be regular in quotations’ The sales staff was asked to initial this 
letter, so that each would show that he was fully aware of what had been 
promised. 

But the criticisms of Aetna by competitors continued In November 1985 
Huron put a base on Muskegon, Mich., where Aetna had a wholesale warehouse, 
and the Cement Institute sent out freight rates from that point. Mr. Johnson 
warned his Aetna manager of the danger of “bad practices” and in December 
1935 after describing another meeting of Aetna and its competitors, directed the 
Manager to discontinue Aetna warehouses at certain places, to consult competi 
tors about warehouses at other points and, to set up no new warehouses. Mr 
Johnson also said: “I believe it is the intention of 3 und (Mr. Cree) to work 

accordance with iy plans as laid down: act, night say it is very de 

| essential for your future value to thi ‘ganization to do so, and I 


believe you will disappoint me,” 


Federal Trade Com 
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Nevertheless, a new crisis in this round of disputes, punitive bases, and com- 
plaints, arose in July 1936. A Huron official wrote Mr. Johnson, blaming Mr. 
Cree. Mr. Johnson warned Mr. Cree that if Mr. Cree did not change his tactics, 
he would get a new sales manager, and shortly afterward discharged him, and 
obtained Mr. Lingeman’s resignation as well 

rhe new Aetna sales manager, referring to Mr. Cree’s difficulties in making 
a connection with another cement mill, gave this opinion as to whether Mr. Cree 
would succeed: “IT know damn well he won't.” As in the following year, the new 
official reported to President Johnson: “We are now merchandising our cement 
necording to the ethics of the industry 

Meantime, Aetna had initiated higher pri \etna, in other hands, had beer 
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uniform delivered price by an individual sellet It has 


maintenance of a uniform delivered price by several sellers ex 
pricing practices were accompanied by collusion and had the effect 
competition A proceeding against this type of individual pri ‘ ! 
would be appropriate only if the practice expressed a monopolistic purpose ot 
the part of the seller who engaged in it or if it injured competition in a sub 
stuntial manner among the seller’s customers It is improbable that monop 
olisti¢ purposes will express themselves in this way Similarly, it 1ot probable 
that competition among a seller’s customers will be injured by the fact that 
they all acquire goods at the same delivered cost 

If there is a discrimination, there is no breach of the law unless irks an 
njury to competition. Such an injury may be of two types: First, injury to 
competition among sellers (including both the injury which one seller imposes 
upon another's competition and the injury to competition which arises from 
patterns of discrimination common to several sellers), and second, injury t 
competition among the customers of the discriminating seller or among con- 
cerns Who buy from these customers. * * * 

Injury to competition which one seller imposes upon another raises few prot 
lems, since it is a conception which can be traced back to the beginnings of the 
antitrust laws. It usually arises when the discriminating seller quotes low 
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prices to the customers of his competitors in such a way that he jeopardizes the 





eontinuance of effective competition by these competitors and thus tends to 
acquire a monopoly of the commodity sold. Except where such a tendency toward 
monopoly appears, the Commission does not regard an effort to get business from 
competitor by sporadic price reductions as illegally injurious to that competitor. 
Injury to competition through common use of a discriminatory pricing pattern 
by sellers appears, as in the Cement se, When discrimination is an inherent part 
f ee sive arrangeme! hrough which competitio s set aside. Thus the 
of injury « he selli side ¢ e marke e found in collusion or in 
el s toward monopoly 
rhe prevalence of problems under the Clayton Act, as amended, is crucially 
ted the breadth of the idea njury competition among buyers which 
Iser entor1 oO the act At the © ¢ tire ( Wo lL he possible To see ho 
petition am buve ntil sm; pure sers were going bankrupt 
suc numbers as to create a mmediate probability of a monopoly for one 
g purchasers \ rding to this view of injury, problems would 
nder the act so infrequently as to create no legal difficulties for most con 
Sin | dustries At the other extreme, at nj iry to compet tion might 
iscerned in any case it hich there was a price fference between competing 
customers, no matter how insignificant the difference nor how unimportant the 
mmodity as a part of the business of those concerned Under this standard, 
every discriminatory price would be an injurious price unless there was no 
compe between the ¢ erns paying the ¢ price 
Che concept of injury to compe which ] n used in basing-point cases 
stituted by the Commission has bes a relative conservative one In the 
( ( S I 1h tion among selle was injured by the 
d mination which was inherent the agreement not to compete. In the 
staley and Corn Produ ses the evidence was that a single seller used a price 
vhich diser nated amo custome by kit ery substantial 
DO! oducts ] were ( erent ortance to the business 
‘ ‘ ~ j i ride i Ont ee ( {T¢ ‘ CeS ] 
1 ’ ’ d prof CONCE paying 
‘ { I \ 
‘ 1 ‘ ! Com 
1 pre I of the 
\ | er gy ed that 
| I injur ( 
‘ ( \ ed. } 
( ( lving 
( } mpet i 
) ns f 
~ e ‘ 
j iT¢ d lt tiie 








‘ } 
| TI e whi 
‘ ‘ 1) 

+} ’ hat if the 

lif ‘ hu ‘ 
‘ } l e] h e has heen met as te 
( nti t} f erences e to be 
’ } \ he ft } ! ference of injurv to 
cle | modities w ey sold f. o. b ill 
} ‘ a) Sul ion that price differences are to be 
‘ ‘ ‘ er woul eto | rt an inference of injury 
' cle ies Which are not sold under uni 

‘ ( 
i thers re strong re hy tl 1) f njury adopted by the 
he Mort Salt « e sl} d not be applic iutomatically to discrimina 
der geographic pricing system hich purchasers paying dif 
rent wated | the price differences generally diminish 
S het ( Dil isers’ lo { Tr these circumstances 

‘ een purchasers paving fic 1 ifferent prices may occult 
fring f trade territories seeming 
bye ‘ \ vite er t \ ntnges of oentior 


ographier! price d 
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criminations inferences of injury to competition drawn merely from the existence 
of price differences between purchasers who compete 
sound The minimum determination of injury should be based upon 
ascertained facts that afford substantial probability that the discriminations, if 
continued, will result in injury to competition. 
This summary of peculiarities of the problems of 
is not intended to be exhaustive It suggests, 
applied this field must be appropriat 


/ ite 
based merely upon analogy to concepts elsewhere, 


in some degree would have 


no basis. 


ie ographic price 


however, that the concept o 


jury to the p lar problem and 


articu 


In basing point case 





























Commission will continue to employ concepts of injury similar to those wh 
has used the past 
Even though the statutory injury to competition appears, there is no ) 
) ot he price differences can be justified by differences cos Ina ! 
of Le phic pricing except the quotation of f. 0. b. mill pri "\ 
. equi ( here are d screpancies between th freight charge il ec 
the freight charges included in the delivered prices. It follows, theref 
where ly s found outside the f, o. b. mill svster he co lefense KE 
of | | cal purposes, the possibility of a cost justification « 
, roles > hone tent in these ises. Conversely, in f. 0. b pris - 
( ‘ I} realizations are equal and all his delivered-price ¢ ‘ 
ire justifi by differences in delivery cost and, therefore, become wiul re 
) CSS ! lor t reason, the possibility of violations of the Cla \ 
S al 1, through injury to buyers under the different delivered cost 
erent buvers herent in f. o. b. mill pricing may be dsregarded 
Where Inpetitive injury has been found and the cost defense has f d, the 
‘ questior remains whether the low prices have been quoted in good fait} 
, meet the e¢ ow prices of a conipetitor 
e I cas yur fo competition on the se el side I marke fis ‘ 
1 of defense necessarily fails In the Cement case, for example, where TOO 
S W ! discrimination ] been inherent in the ¢ ndonme! 
} Ol \ ( sequently imp ble to show tl ed ! 
g cons ( ere I eo npet I The same ecessarl 
l¢ es W I natio In ng a 
toward 1 \ » ab u ha estruc ( s b 
SCI ! ni i me ! ing of the competition of 
t Wi ( rge is injl ‘ Y ti on the buys e ¢ he ‘ 
‘ he 7 ‘ re « nyple In the ] case, the Sup 1e 4 I I 
he ple npetityve \ eY v being et lt this ¢ Se lit \ . 
} V Svsti v abso ¢ freig) n loc ities b g 
o \\ hh « ‘ ( v1] phar ( frei if ar I I 
} ( \ ~ Tere oO I ( ( 11 whether « I I t \ 
‘ ( ( red } { ir points where wis | 1} \ 
eoul y \ o ) ] ‘ ( S 1 relation to each othe I t 
( { ( here industry-wide pattern of rallel geograpl 
! rt ng tl ! he irt of one company that it is erely live ng < 
( 0 W lt Va » be presumed that this el m W where 
he pl ht « nd where formula prices are followed reg 
‘ Sis iste , Ho} 
i Fron ‘ re mptic it appear probable that the defense g 
j com n be successfully offered in cases involving system ( ching 
( of «de ered-price quotations through single or multiple basing-point systems o 
ti the omplicated types of zone-price systems. It may also be presumed that 
he sucl ‘ ise Will be unsuccessful in the case of industry-wide systematic freight 
to equal The courts appear to have assumed, though the po has not bee 
ll ; squarely decided, that a ngle seller has a substantive right in good ith 
be i mer e illy low price of a competitor in individual transactions. They hav 
8 ‘ ited the question whether a single concern ote 4 
ni create nopoly by destroying competitors, may system ¢ 
i I ( ( petition in localities where it habitually encounters s ‘ 
the i etitic whether reciprocal reductions of this character are pern 
na i g ( iently infrequent an oid of industry-wide systematic eff 
lif ; 4 ffore riety of prices and indicate an absence of collusion. 
sh I ng the questions, the ¢ mis n sees no publ 
ee | rn thority to proceed against the prac es of a single s« ‘ 
where pn eP Or i} injury to competition appears in that sells | 
17 11 \ g] will not quest such difference 
Single ¢ nerely desig | the readily 
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monopoly or eliminate price competition, nor will it question reciprocal price 
reductions similarly designed where their scope is not such as to preclude variety 

f delivered prices and raise the problem of collusion It will challenge dis 
criminatory price reductions which are made to meet nonexistent competition or 
which involve reciprocal relationships so comprehensive that through them price 
competition in the industry disappears 


Press release, Federal Trade Commission, Tuesday, July 12, 1940 


OrDER DENYING Morion To Mopiry Orpver To CEASE AND Desist (4452) 


(RIGID STEEL CONDUIT) 





\ » reopen the proceeding and modify the order to cease and desist 
e rig steel-co lit case has bee denied by the Federal Trade Conmiission. 
e respondent manufacturers of rigid stee conduit) joined nm the mo 
£ f ( the Co ISSLOTL Si d 
e ] Ose thre request modimen tio ss ao be oO mak ‘ tha 
ler does im prohibit any of the respondents, acting independently, from 
rer « selling at delivered prices or from absorbing freight Che Commissiotr 
COnSie that the order in its present form prohibits the independent 
freight absorption or selling at delivered prices by individual sellers 
\ e quest ‘ portion of the order does prohibit is the continuance of 
sing-y delivered-price system, found to have been the subject of con 
inv variution thereof wl ght be accomplished through the prac 
pecified . whe dione, as Stated in the order, ‘for the purpose o1 
e ¢ ( Svstemmaciena il | ne dcelivered price quotations 
Pre | I ‘ s SS \ | rT et 
ast few days some portions of the ress and radio have mude incorrect 
ences to and misrepresentations of the proposed order to cease and desist 
e Federal T1 e® Commiss case relating to the pricing practices of 16 
} thrers d sellers of Corn products he | { Ss es 
s e stutements mnade in newspapers and over the radio failed to make eur 
He Propose de! ou prohib ise of bus ne-pornt and zone svstems of 
rh vy Wie s hh SVSTEé nve eco erTrted etriol CODSDITUCY ol l iW 
greements ong sellers of corn ] cts 
proposed order was submitted by counsel on June 6 to a Federal Trade 
( ssion trial examiner for consideratio It was the subject of a press re 
st ssued by the Commission o June 7 
Those misstatements and misinterpretations should be correcte¢ Phe publie 
he business Community Should not be left with the HUpressiol that the 
frade Commission is acting or has ever acted to prohibit or interfere 
cle ered pricing or freight absorption when innocently and independently 
sued with the result of promoting competition. The commission and the 


s have acted to stop those practices only when they have involved collusion, 


spiracy, or unjust discriminations with resulting damage to competition and 
he public interest The Commission understands the proposed order to cease 
desist in the present Corn Products case to be within those bounds, 
UNITED STATES OF AMERICA ! 
: 
BEFORE FEDERAL TRADE COMMISSION | 


( Docket No. 5508 June 15. 1951) 


In the Matter of American Iron and Steel Institute et al. D 


* . * * * 7 * 


The Federal Trade Commission is not acting to prohibit or interfere with 
elivered pricing or freight absorption as such when innocently and independently 


| sued, regularly or otherwise, with the result of promoting competition (p 


* * * * * * * 
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STATEMENT OF NATHAN COWAN, DiIRecTOR, LEGISLATIVE DEPARTMENT, CONGRESS OF 
INDUSTRIAL ORGANIZATIONS 


S. 719 and its companion measure in the House (H. R. 2820) amend the anti 
trust laws to legalize price discrimination 


Che CLO is opposed to this or any other relaxation of the antitrust laws, and 









IS filing its statement with this select con mittee because only this committee has 
rive the opponents ot S 719 an opportun to be heard The standing comunbit 
tee of the Senate which recommends this legislation did not hold public hearings. 
S. 719 is a bill to aid the growth of m MLOPOLy and the exercise of monopoly 
power by | busine 
S. 719 seeks to achieve thi esult on behalf of monopy by legalizing the most 
poweriul weapon that can be emploved DV large and powerful corporations to 
keep smatier competitors under their control and to suppress competition among 
themselves. That weapon is price discrimil Ol 
55 selling to their custom s il me locality at lower 1 ces than t ey 4 t 
to other customers throughout the country, taree corporations i yNUInIS and pul 
out of business the nall r loenl ric I that try o compete With them This 
s the device by wl our £1 onopeoll | 1 off rmisille ! ils ad « hy 
shed their dominating position it i dustries it is the \ 
tl n n their control over small competitor d protes | do t 
pos oO 
wit Si lled basing-point pra 1C¢ Chiployvs t SVSTemati ‘ Yril pri 
dl SUTI! ition eve > do by Thit a \ { ernus ft ori l thik iil I 
that stuall competitors either sell at the fixed prices or face punishme i 
provides a mechanism by which the larger concerns keep watch on each other's 
( »> make sure that noe o1 if them on a o “ion, Whether \ iddey or 
by secret intent, undersells the prices fixed by monopo 
The power of this weapon of price discrimination de es from the size « hie 
concerns that wield it, not from their efficiency bv maki estrain 
TH euDp 1 tnrce ol ern ¢ ‘ tro Me 1 rs W a) ‘ hha ‘ 
elt Phe low prices at | itv are mn etie 
the high prices which it irges el elsewher } Wit 0 
financial inn self ( t } \ } } 
St I { ces has i l 
] trait is ao ne j ’ ( i | ) ] l ! 
( ipvet! yt ! ) Os 
’ ( ve if the m 
f ed ‘ ly il { ! He | 
: 1) ‘ } n tial he ppressc ( 
ie | 
| J nd t 
| o punis! 
‘ | ( \ ‘ lov the 
: ? | Me 
aie? bid ‘ t } ( ] } 
i ( » discril i, 1 S ¢ t i t 
iis t ( a) 1th yt ( re l cit I Pr annd) } rt ‘ j 
| ol 
; ( i { ] ) te { n e 1 
i yy i pul bine smali competite rfor the purl ‘ PO} 1) ‘ 
uniicle e basing-point s\ 1 Modern n ‘] ( hye 
ompetitors’ prices; their purpose ix to make sure that th . 
\ ric Cheir most pot ustrume his ] 
( omy t While hold up their prices « els } 
| m ‘ Ways made to mee | ow price { 
j pore < he ery ype of discriminat bn that l 1 ) 
powerlul weapol 
Proponen Ss. 719 assert that it w timulate compet t Ww 
encou ] rad competition 1 place of the Saf ompetition vy pre 
Vails in monopoly dominated industries The reasoning is tha ree meer 
hesitate to reduce their price throughout the entire area in which the ell, but 
are mor kely to do so if, without fear of the law, they can reduce prices only 
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in the area where price competition has appeared and where only a small propor- 


tion of their business is at stake. 
nate in this Way among 


to compete. 


their 


Without debating the notion that 
usual policy of maintaining high and rigid prices, it must be 


argument is based on the false assumption that 


customers 


will, proponents say, 
present reluctance of large concerns to reduce prices and will intensify the urge 


Giving large concerns free reign to diserimi- 


overcome the 


monopolies can be dissuaded from their 
» noted 


competition. It is exactly the opposite. 
competitor’s price cut by cutting prices to all its customers, this is competition. 
By meeting it with a discriminatory price reduction while charging high prices 
to other customers in other localities it works an injury to competition and, if not 
restrained by law, will destroy it. The hope expressed by proponents of 8S. 719 
that the leopard may be induced to change his spots turns out to be a hope that 
he will exchange them for the stripes and claws of the tiger. 

Proponents of S. 719 advance the further argument that it is unfair to deny 
against price-cutting efforts of their 


to large concerns the right 


numerous small and local competitors. 


to retaliate 


that this 


price discrimination is price 


If the large concern meets its small 


Big business is pictured as defenseless 


against these attacks by smaller rivals unless it is permitted to discriminate in 


price whenever and wherever it may wish. 


This pale picture of monopoly’s in 


firmities ignores the lawful right of big business to meet the price cuts of its 
competitors by cutting prices to all of its customers without discrimination, This 
is genuine competition for the benefit of the consuming public and in complete 


accord with the spirit and letter of the antitrust laws. 
large concern will survive if it 


is as efficient 


as its smaller rivals; if 


In such competition the 


it is not, 


there is no reason Why Congress should come to its rescue by amending the anti- 


trust laws in its favo 


A third argument for amending the law on price discrimination proceeds from 
the charge that the law has been interpreted to mean that all price discrimina- 
tions, regardless of purpose or consequences, are unlawful, and that this rigid 
application of the law is too severe and must be relaxed by remedial legislation. 
This argument now falls flat by reason of the recent Supreme Court decision in 


the Standard Oil case on which S. 719 pretends to be based. 
All that the antitrust laws require is that 


such is not banned. 


Discrimination as 
no seller shall 


discriminate among his customers if the effect of such discrimination may be to 


substantially lessen competition or to create monopoly. 


When it is used by large 


concerns so as to employ the power of their great size to drive small competitors 
to the wall, or when it is used in a basing-point arrangement to eliminate compe 


tition among all concerns large or small, 
It should not be repealed. 


‘his is good law. 


more frequently enforced. 


case has weakened it, 


strength and vigor. 


the antitrust laws prohibit it. 
It should be more strictly and 


If the Supreme Court decision in the Standard Oi] 


Congress should enact 


The ClO urges rejection of S. 719 and its companion measure H 


STATEMENT OF WALI 


ACE J 


CAMPBELL, 


DIRECTOR WASHINGTON 


OFFICE, 


ATIVE LEAGUE OF THE UNITED STATES OF AMERICA 


“ 


My name is Wallace J. Campbell. 


the Cooperative League of the United State of America, a national 


of consumer, purchasing and service cooperatives. The League’s membership 


an amendment to restore it to full 


R. 2820. 


COOPER 


I am director of the Washington office of 


f 


ederation 


is made up of local and regional cooperative organizations whose total member 
slip is more than 1,800,000 families 

The Cooperative League of the United States of America 
record, along with representatives of independent small business, farm organi 
zations, labor organizations and consumers in opposition to the MeCarran bill, 
S. 719, which we look upon as a piece of legislation which is not only unneces 
sary but which would be destructive of the antitrust laws, 

By their very nature the cooperatives are opposed to any 
would strengthen the hand 
member organizations are 


sumers they serve. 


economy, 

We would like to take this opportunity to restate the fact that cooperatives 
have and will consistently fight to preserve the rights and 
fare of independent 


They have a major stake in preserving 


small 


of monopoly 


autonomous, 


business, 


In 


and destroy a fre 


wishes 


to be on 


legislation which 


e economy, Our 


free enterprises, owned by 


fact, cooperatives 


promote 


are 


the 
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of small business groups because they are businesses of the farmer, the wage- 
earner, or the individual family 

Contrary to the impression spread by such organizations as the National Tax 
Equality Association, our Cooperatives have worked in close harmony with 
ndependent small business organizations, both in the local communities and 
on the national level where the Cooperative League is proud to be a participating 
member of the Small Business Antimonopoly Conference 

In Sweden, where our cooperatives have developed to an optimum degree, 
cooperatives have been the great protectors of the rights of independent small 
business of all kinds. As a matter of fact, cooperatives have created an oppor- 
tunity for small business by engaging with them in joint enterprises, particu- 
larly in the fields of manufacturing and production, Tn Sweden the cooperatives 
have been a major factor in destroying monopoly enterprise and have previded 
a free market place where the consumer and producer and distributor enjoy a 
free economy. 

This bill, S. 719, and all of its companion bills in this Congress and the 
preceding Congresses, encourages the theory that businessmen may lawfully 
destroy their competitors by competition methods which are designed to de 
stroy competition, but which are labeled ‘acts of good faith.” 

S. 719 and its companion bill in the House, H. R. 2820, in our opinion, are 
designed to weaken and destroy the antitrust laws Diserimnatory pr v in 
vood faith” is inevitablly followed by sharp increases in prices following the 
death of the competitor The monopoly enterprise can then buy the facilities 
of the independent small-business man at bankrupt price and increase the 
concentration of economic control. 

It is common practice in these days to write words and phrases into a legis 
lative proposal which are confusing to the casual reader. Then the argument 
is made that the subject is so difficult that it cannot be understood. ‘ihe people 


are then discouraged from attempting to understand the proposal They are 
encouraged to leave the case and all of its issues to the specialist This is 
particularly true of S. 719 and H. R. 2820 

These bills are based on the legal theory that good faith should be the 


test of legality. In the judgment of the Honorable Wright Patman, coauthor 
of the Robinson-Patman Act, “the effect of these measures would be to pre 
vent the Federal Trade Commission and the courts from even considering the 
effects of discrimination if good faith can be demonstrated. Evidence of the 
injurious effects of the discrimination would simply be relevant.’ 

The measure would amend not only the Clayton Act but also the Federal 
Trade Commission Act 

The bill places an impossible burden of proof on the Federal Trade Commission 
in requiring it to demonstrate that the seller charged with discriminatory conduct 
knew or should have known that the lower price he is meeting was set unlawfully. 
The proviso opens not a loophole but an entire breach in the present statute 
This obviously was not in the minds of the Judges of the Supreme Court when 
the Standard Oil opinion was written. 

S. 719 and H. R. 2820 legalize a complete system of discriminatory prices. 

Price discrimination has always been an indispensable weapon of monopoly 
interests. Nearly a century of experience with monopoly practices demonstrates 
the evils of discrimination. The old Standard Oil trust and many other monop 
olies used price discrimination to perpetuate their power. 

Let me give you a concrete example of how this legalized price discrimination 
in good faith would affect un independent small business or cooperative. A big 
business enterprise could come into a community, set its prices at a figure below 
cost and continue to sell below cost until the cooperative or individually owned 
small business was destroyed. A chain unit can continue losses in one Community 
indefinitely, making up for it by profits in a community where competition does 
not exist. Neither the co-op nor an individual small business can do this, for 
each is an autonomous unit 

With this competition out of the way the big business enterprise could and 
would boost its prices to a point so high above costs that it would not only 
recoup its losses from the price war which it engendered, but also make subst 
tial and exorbitant profits from that point forward. All this could be done in 
the name of good faith if S. 719 is adopted. 

Last year we were greatly concerned about a bill which would have legalized 
the use of the multiple basing-point system. The Cooperative League and a 
score of small-business organizations, labor and farm organizations fought that 
measure which would have allowed 25 basic industries to engage in monopoly 


} 


« 
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price fixing without resorting to collusion or agreement, but simply by the 
adoption of identical basing points and the use of the multiple basing-point 
system. 

This harmless-looking bill before you would enact into law the false principle 
that price discrimination is not an unfair method of competition. 

As Senator Douglas has correctly pointed out, enactment of S. 719 would create 
a situation where the green lawn of American business economy will be overrun 
by the weeds of monopoly. The measure before you would not only legalize the 
multiple basing-point system, but would repeal the Robinson-Patman Act designed 
to protect small business from unfair price discrimination. 8S. 719 would permit 
the large chain stores to drive small-business men out of business by unfair 
tactics, 

This bill is also important to consumers, for the lower prices from diserimi- 
rice cutting would be only temporary. After the competition bas been 
ut the big business would boost prices higher than they were in the 


natory 
drive! 
first place 


in our judgment 8S. 719 should be rejected: First, because it is not in the 


} 
i 
‘ 


interest of the consumer, small business, cooperatives, or a free economy ; second, 
because it would weaken or destroy our existing antitrust legislation and en- 


courage the further development of monopoly enterprise 


CENTRAL SUPPLY ASSOCIATION, 
Chicago, Ill., July 17, 1951. 


Re pu hearings on S, 719 
SENATE 8S LL DusINESS CovwMI1 


Washington, D. C. 


(Attention Senator Lester Hunt, chairman, ) 


I : Senatror Hunt: Central Supply Association is composed of plumbing 
nd hent vholesalers in 22 Midwestern States (ur members are small 
Isiness me Furthermore, they are the principal sources of supply for more 
than 12,000 plumbers w m they serve within that territory We believe that 
S. 719, wl I vi ee Is how ol sidering, SO; ital lbiportaunce to our 
ndustrs West ne ot S i nt 
We Y ( strong consideration to Ling upon vou that we be permitted to 
ppe { blic hearings. I know, however, that the subject has been thor 
v nv ( n eS, ( it Vour ownh columiltlee, 
I hig Congre Oi bers, Il: dT. Barry of the Chand 
. s, Lowa, te t m this subject belore a Senate Committee, 
\\ = pos pon 0 requil hg t 0 nittee ft listen to our 
f ‘ c I ‘ i ] I ol subject 
howe pels 1 t isk t] vou include our statement on the need for the 
i \ i ] fy 
\ ’ | ‘ 
i il, Iew » President 
- PI \ ) \ I \ » HEATING 
\\ i Ll 
{ Supp ociation en d urge he prompt passage of S. 719, 
\ py t sellers t ecdhice ft r prices in good faith to meet the lower 
rf eir competitors Phe bill w extend this right in both the Federal 
Trade Wumission and the Clayton Act In substance, the bill does no more 
‘ one seller to in good faith meet the lower prices which his com 
‘ are iwfully ollering to his custome States onversely, if means that 
n buyer can get the same pri from a md or third source which he can law 
g mm his first souree of Ippls In the simplest terms it Ineans that 
buyer iv have two or more rees of supply for the beavy goods in which 
he ad without being « mpelled to pay premium prices merely because the 
ond s ier is located at a distance from the buyer’s place of business, 
Phe menibers of Central Supply Association are plumbing and heating whole 


e States of Arkansas, Colorado, Tlinois, Indiana, lowa, Kansas, Ken 
' ky, Michigan, Minnesota, Missouri, Nebraska, New Mexico, Ohio, Oklahoma, 
Pennsvivania. South Dakota, Tennessee, Utah, West Virginia, Wisconsin, and 
Wvroming These plumbing and heating suppliers sell plumbing and heating 


th tul wish basins, ete.; iron, steel, cast-iron and copper pipe, 


supplies s ehas bath LDS, 


: 
: 
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fittings and valves, furnaces and heating supplies, hardware and mill supplie 


Their customers are approximately 12,000 plumbers who rely upon them for these 


fhe pricing practices h e it issue affect manv o the commodities wl 


Dp umbing an heating suy pilers st We ent istrate this most dil how 


ness apnea ar 
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‘That order is a step in the direction of promoting competition and preventing 
monopoly. It does not, unfortunately, relate to the Robinson-Patman Act, for 
the complaint against the steel industry did not charge violations of the Robinson- 
Patman Act, and that question was not there in issue. The Standard Oil case 
is believed by many to permit the competitive freight absorption herein discussed. 
We ure disturbed, however, by a more recent decision of the Court of Appeals 
for the Second Circuit (Rubcroid Co. vy. Federal Trade Commission, June 4, 1951) 
in which that court said it sympathized with businessmen because of the neces- 
sity for conducting business under the general provisions of uncertain laws. The 
court added that, “Nevertheless we are convinced that the cause of the trouble 
is the act itself, which is vague and general in its wording and which cannot 
be translated with assurance into any detailed set of guiding yardsticks.” 

We do not think it desirable for the law to leave in such uncertainty the right 

f businessmen to engage in good-faith competition. The pending bill would 
certainly clarify the law, found by the Court of Appeals for the Second Circuit 
to be so uncertain, to insure the legality of a seller reducing his price—under the 
limited circumstances there permitted—to meet the lower price of a competitor. 
The limited circumstances provided by the bill include that the seller’s conduct 
be in good faith; this would preclude the absence of conspiratorial or collusive 
conduct, that bona tide competition require price reduction, and that the seller 
not know or have reason to believe that his competitor's price is unlawful. 

This bill follows the language used by the Supreme Court in the Standard 
Oil case and would accomplish the protection of competition as well as the pre- 
vention of monopoly, which the majority opinion said was intended by Congress 
in granting to sellers the right to reduce their prices in good faith to meet the 
lower prices of their competitors. 

The plumbing and heating wholesalers of the Midwest urge the passage of 
S. 719. Keenly aware of the concern of the Congress over the welfare of small- 
business men, we again call your attention to the fact that not only the plumbing 
and heating supply houses of this association, but also those whom they serve, 
are small-business men by any definition of the term. 


o 


NATIONAL Reratt, LUMBER DEALERS ASSOCIATION, 
Washington 6, D. C., July 16, 1951. 
Hon. Lester C. Hunt, 
Chairman, Subcommittee on S. 719, Senate Small Business Committee, 
Washington, D,. C. 


Dear SENATOR Hunt: Enclosed herewith is a statement in support of S. 719, 
upon which hearings are now being conducted by your subcommittee. 

It is respectfully requested that the enclosed statement representing the views 
of retail lumber and building materials dealers be made a part of the record of 
the hearings on this legislation. 

Respectfully yours, 
H. R. Norruup, Lrecutive Vice President. 


STATEMENT oF H. R. Nortruvup, Executive Vice PRESIDENT, NATIONAL RETAIL 
LUMBER DEALERS ASSOCIATION 


My name is H. R. Northup, and I am executive vice president of the National 
Retail Lumber Dealers Association, which association represents the thousands 
of retail lumber and building materials dealers in this country. 

The retail lumber dealers of this country are, in mest instances, small-business 
men engaged in a highly competitive business. More than one-half of these 
dealers are in communities with a population of less than 2,500, and over three- 
fourths of the dealers are in communities which have a population of less than 
25,000. Eight employees is the average number employed by each of these 
dealers 

Retail lumber and building materials dealers are engaged in the distribution 
of building materials and they must maintain a stock of goods from which the 
needs of their customers can be satisfied, and a place of business to which they 
can go to make their purchases. The dealer handles in addition to lumber, a wide 
variety of goods, including nails, cement, cinder blocks, roofing and other sup- 
plies used in construction. Particularly in small communities, the home build- 
ers often purchase all of the materials to be used in the construction of a single 
building from his retail lumber dealer. In farming communities, the retail 
lumber yard is the source of the farmer’s supplies for most of the repair and 
construction work on the farm. 


| 
| 
| 


seastcanmnerceascn 





F 
lum 
hea 
basi 

CO 
or | 
for 
Syst 
deli 
Sa 
peti 
clos 
to | 
add 
peti 
lum 
not 
pric 
job 
mat 
iten 

M 
plie 
hav 
ent 
be i 
Une 
citi 
and 
cust 
in a 

U 
he r 
hav 
mor 
to a 
loea 
peti 
in a 
To ] 
the 
chal 
the 
the 
plie 

T 
shor 
Stat 
the 


ON 1 


M 
In 
Oil | 





1§ 
49 S 
infra 








PRICE DISCRIMINATION AND BASING-POINT SYSTEM 327 


Freight is a very important item in the lumber business. Not only are many 
lumber vards located in remote areas, but the products they sell are essentially 
heavy goods. The freight on an item such as cement is a substantial part of the 
basic cost of the commodity. 

Cement, nails, and other building materials are basic commodities. A farmer 
or building contractor will not pay more to one lumber dealer than to another 
for Portland cement, pine 2 by 4’s, or 10-penny nails. Under the f. 0. b. mill 
system the retail lumber yard buying from the nearest cement mill has a lower 
delivery price than the competitor buying from a more distant cement mill. The 
same is true of other products sold in a lumber yard. This gives a great com 
petitive advantage to the retatiler who can purchase his requirements from the 
closest supplier. It imposes a competitive disadvantage upon the retailer required 


to purchase from a distant competitor. Unless the retailer can absorb all the 
additional transportation costs which he must pay, over those charged his com 
petitor, he must ask a higher price of his customer Unfortunately, when a 


lumber dealer is a few cents higher on a bag of cement or other items he does 
ot merely lose his customer’s business for that bag of coment or those higher 
priced items, Contractors generally buy all of the goods needed for a particular 
job at the same time and from the same dealer If cement or other building 
materials are overpriced, the lumber dealer may lose the entire job, including 
items on which the lumber dealer is competing with his competitors 

Many retail lumber dealers are located in remote areas far from their sup 


pliers of many of the items sold. From time to time in recent months there 
have been shortages of certain products sold by retail dealers. Under the pres- 
ent situation, suppliers are going to protect retailers whose business they will 


be able to retain when the economy returns to normal competitive conditions. 
Under such conditions, many of the distant dealers will be unable to pay the ad 
ditional freight charge. Suppliers, therefore, expect to lose the distant accounts 
and this results in the supplier giving the lion’s share of his production to the 
customers near his plant. This results in scarcities of certain building materials 
in areas remote from mills. 

Under the present circumstances, unless a dealer is located near a supplier, 
he may find it difficult to obtain certain products. On the other hand, a supplier 
having a complete local monopoly of a product in a certain area, may produce 
more of a product than can be absorbed in that area. He should be permitted 
to absorb the freight and ship his product into another area where there is a 
local monopoly and to compete in good faith with that supplier. This is our com 
petitive system and should be encouraged The retail dealer is therefore placed 
in a better competitive position and the consumer benefits from the competition. 
To permit a supplier to absorb freight and reduce his price in good faith to meet 
the equally low price of a competitor wiil eliminate local monopolies, and we 
challenge anyone to say that this is not to the advantage of small business, and 
the consumer. Furthermore the retail dealer will not be forced to look only to 
the supplier in his vicinity but can obtain the product from a more distant sup 
plier, and still maintain his competitive position 

The retail lumber and building materials dealers therefore, feel that Congress 
should pass S. 719 which would write into permanent law the findings in the 
Standard Oil case, permitting a seller to reduce his price in good faith to meet 
the equally low price of a competitor 


SUPREME COURT OF THE UNITED STATES 
No. 1.—October term. 1950 
STANDARD Orn COMPANY, PETITIONER, V. Freperat TrapE COMMISSION 


ON WRI OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH 
CIRCUIT 


[January 8, 1951] 


Mr. Justice Burton delivered the opinion of the Court. 
In this case the Federal Trade Commission challenged the right of the Standard 
Oil Company, under the Robinson-Patman Act,’ to sell gasoline to four compara- 


1 Specifically under § 2 « 


f 
49 Stat. 1526, 15 1 S.C. §$ 18 For the material text of 
infra 


the Clayton Act, as amended by the Robinson-Patman Act, 
y (a) and (bh) see pp. 9-10, 
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tively large “jobber” customers in Detroit at a less price per gallon than it sold 
like gasoline to many comparatively small service station customers in the same 
area. The Company’s defenses were that (1) the sales involved were not in 
interstate commerce and (2) its lower price to the jobbers was justified because 
made to retain them as customers and in good faith to meet an equally low price 


of a competitor? The Commission with one member dissenting, ordered the com- 
pany to cease and desist from making such a price differential i3 F. T. C. 56. 
The Court of Appeals slightly modified the order and required its enforcement as 
modified 173 F. 2d 210. We granted certiorari on petition of the company 
because the case presents an important issued under the Robinson-Patman Act 
whicl it been settled by this Court. 338 U.S. 865. The case was argued at 
our October Term, 1949, and reargued at this term 339 | Ss. $15 
reasons hereinafte stated, w ore with the court below that the 
< ‘ ee} ? ad ersta ol I but é eres th Del oner that nak 
{ f \ to tl obbers ied W ks to reti en 
S } ‘ ( i! ov { re || l ( 1 eC” W pri Ol t 
| or j 1 ( t] Sie { t 
‘ ts ‘ | n the basi 
ling S ! he ( wh l 
} < i ‘ ‘ ft yt) 
} ‘ theo Dy } 
~ ‘ f | ! \ j ] 193 D Lome 
I { \ \ LnK~<« prices 
eo 1 . prices to service 
for ic ! es In practice, th 
i ti ‘ Lill t l tatio 
| cl } ! lls ~ been free to 
2 ( i t ) i resold som 
( ‘ ‘ r} ! = irgel 
lé S ‘ i ~ i a) ’ l 
ites Vl \ ‘ hav 
t ( s Tee ( ‘ ‘ a) lhe 
‘ ne sey de ‘ if | \ Vailing 
‘ ‘ é ( { é ed I | ‘ ( 
2 ( s op ited ) nm pe 
~ ‘ } | ty | CN 
K-Wae ! nei t suecl ( 
~ ‘ 1 o ‘ \ ) I ry ¢ 
] ‘ ‘i f ad ] ] che ts ™ 
‘ me v olime | oY 
A dis s 0 ( i ! I t hi | 
s ( 1 ¢ \ ‘ ( ( quant 
T SCHH) - OO) I i y rf oT «OO 
Hw) ' @ xt { wh yt es Thy 
’ } ( ad é ‘ o ' Stat i ) 
} } ( il ! , 
\ | I While 1 
~ | ( | ( ! obbetr 
ess y ! t of its sales and deliveri oO ikke 
l ho fi li Ul 
( l t l hy ‘ bv petitioner 
bye ep ‘ { nh enti 
rs é ( 
f ( ‘ ‘ 
1 
1 | + , ] 
\ ’ I t vy of 
from tione? } r ‘ ) 
g ’ \ } ‘ ; awh tart 
th} { nizin ler t 
‘ } 1 that t f 
} . t ' CT 
t 11F. 7. ¢ 79 \\ ; b 





PRICE DISCRIMINATION AND BASING-POINT SYSTEM 329 


Petitioner placed its reliance upon evidence offered to show that its lower 
price to each jobber was made in order to retain that jobber as a customer and 


in good faith to meet an equally low price offered by one or more competitors. 


The Commission, however, treated such evidence as not relevant 











Il, THE SALES WERE MADE IN INTERSTATE COMM I 

In order for the sales here involved to come undet the Clavtol ‘ rit ed 
by the Robinson-Patman Act, they must have been made nterstate col 
Tl Commission and the court below agree that the sales ere so made t] 
I’. T.C. 263, 271, 173 F. 2d 210, 213-214 

acts determining this were found by the Com Slo \\ i Loner 
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“Based on the record in this case the Commission concludes as a matter of 
law that it is not material whether the discriminations in price granted by the 
respondent to the said four dealers were made to meet equally low prices of 
competitors. The Commission further concludes as a matter of law that it is 
unnecessary for the Commission to determine whether the alleged competitive 
prices were in fact available or involved gasoline of like grade or quality or of 
equal public acceptance. Accordingly, the Commission does not attempt to find 
the facts regarding those matters because, even though the lower prices in 
question may have been made by respondent in good faith to meet the lower 
prices of competitors, this does not constitute a defense in the face of affirmative 
proof that the effect of the discrimination was to injure, destroy, and prevent 
competition with the retail stations operated by the said-named dealers and with 
stations operated by their retailer-customers.” 41 F. T. C. 268, 281-282. 

The court below affirmed the Commission’s position.” 

There is no doubt that under the Clayton Act, before its amendment by the 
Robinson-Patman Act, this evidence would have been material and, if accepted, 
would have established a complete defense to the charge of unlawful discrimina 
tion. At that time the material provisions of § 2 were as follows: 


* * * * * a + 


“Sec. 2. That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, either directly or indirectly, To discriminate in price 
between different purchasers of commodities * * where the effect of such 
discrimination may be to substantially lessen competition or tend to create a 
monopoly in any line of commerce: Provided, That nothing herein contained 
shall prevent discrimination in price between purchasers of commodities on 
account of differences in the grade, quality, or quantity of the commodity sold, 
or that makes only due allowance for difference in the cost of selling or trans 
portation, or discrimination in price in the same or different communities made in 
good faith to meet competition: And provided further, That nothing herein con- 
tained shall prevent persons engaged in selling goods, wares, or merchandise in 
commerce from selecting their own customers in bona fide transactions and not 
in restraint of trade.’ (Emphasis added within the first proviso.) 3S Stat. 730 
731,15 U.S. C. (1934 ed.) § 13. 

The question before us, therefore, is whether the amendments made by the 
Robinson-Patman Act deprived those facts of their previously recognized effec 
tiveness as a defense. The material provisions of § 2, as amended, are quoted 
below, showing in italics those clauses which bear upon the proviso before us 
The modified provisions are distributed between the newly created subsections 
(a) and (b) These must be read together and in relation to the provisions they 
supersede The original phrase “that nothing herein contained shall prevent” 
is still used to introduce each of the defenses. The defense relating to the meet 
ing of the price of a competitor appears only in subsection (b). There it is ap 
plied to discriminations in service or facilities as well as to discriminations in 
price, which alone are expressly condemned in subsection (a). In its opinion 
in the instant case, the Commission recognizes that it is an absolute defense to a 
charge of price discrimination for a seller to prove, under § 2 (a), that its price 
differential makes only due allowances for differences in cost or for price changes 
made in response to changing market conditions. 41 F. T. C. at 283. Each of 
. shall 
prevent,” and all are embraced in the same word “justification” in the first 
sentence of § 2 (b). It is natural, therefore, to conclude that each of these de 
fenses is entitled to the same effect, without regard to whether there also appears 
an affirmative showing of actual or potential injury to competition at the same 
or a lower level traceable to the price differential made by the seller. The 
Commission says, however, that the proviso in § 2 (b) as to a seller meeting 
in good faith a lower competitive price is not an absolute defense if an injury 
to competition may result from such price reduction. We find no basis for such 
a distinction between the defenses in § 2 (a) and (b). 


these three defenses is introduced by the same phrase “nothing * 


**“Now as to the contention that the discriminatory prices here complained of were 
made in good faith to meet a lower price of a competitor While the Commission made 
no finding on this point, it assumed its existence but held, contrary to the petitioner's 
contention, that this was not a defense 

“We agree with the Commission that the showing of the petitioner that it made the 
discriminatory price in good faith to meet competition is not controlling in view of the 
very substantial evidence that its discrimination was used to affect and lessen competition 
at the retail level.”” 173 F. 2d at 214, 217 
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The defense in subection (bh). now before us, is limited to a price reduction 
made to meet in good faith an equally low price of a competitor. It thus elimin 
ates certain difficulties which arose under the original Clayton Act. For exam 
ple, it omits reference to discriminations in price “in the saine or different 
communities * * *" and it thus restricts the proviso to price differentials 


occurring in actual competition it also excludes reductions which undercut 
the “lower price” of a competitor None of these changes, however, cut into 


the actual core of the defense. That still consists of the provision that where 
ever a lawful lower price of a competitor threatens to deprive a seller of a custo 
mer, the seller, to retain that customer, may in good faith meet that lower price 
Actual competition, at least in this elemental form, is thus preserved 

Subsections 2 (a) and (b), as amended, are as follows: 

“Sec. 2. (a) That it shall be uniawful for any person engaged in cotumerce 
in the course of such commerce, either directly or indirectly, to discriminate 
like grade and quality 

* * where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of Commerce, or to injure, 
destroy, or prevent competition with any person who either grants or knowingly) 
receives the benefit of such discrimination, or with customers of either of them: 
Provided, Thai nothing herein contained shall prevent differentials which make 
only due allowance for differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such commodities ure 
to such purchasers sold or delivered: * —. ind provided further, That 
nothing herein contained shall prevent price changes from time to time * * * 
in response to changing conditions affecting the market for or the marketability 
of the goods concerned ..* 

“(b) Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, 
the burden of rebutting the prima facie cdse thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be affimatively shown, the Commission is authorized to issue 
an order terminating the discrimination: Provided, however, That nothing 
herein contained shall prevent a seller rebutting the prima facie case thus made 
by showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by «@ competitor.” [Italics 
udded in part.| 49 Stat. 1526, 15 U.S.C. § 18 (a) and (b). 

This right of a seller, under § 2 (b), to meet in good faith an equally low 
price of a competitor has been considered here before. Both in Corn Products 
Refining Co. vy. Federal Trade Comm'n, 324 U. S. 726, and in Federal Trade 
Comm'n vy. Staley Mfg. Co., 324 U. 8S. 746, evidence in support of this defense was 
reviewed at length. There would have been no occasion thus to review it under 
the theory now contended for by the Commission. While this Court did not 
sustain the seller’s defense in either case, it did unquestionably recognize the 
relevance of the evidence in support of that defense. The decision in each case 
was based upon the insufficiency of the seller’s evidence to establish its defense, 
not upon the inadequacy of its defense as a matter of law. 

In the Corn Products case, supra, after recognizing that the seller had allowed 
differentials in price in favor of certain customers, this Court examined the 
evidence presented by the seller to show that such differentials were justified 
because made in good faith to meet equally low prices of a competitor. It then 
said: 

“Examination of the testimony satisfies us, as it did the court below, that it 
was insufficient to sustain a finding that the lower prices allowed to favored 
customers were in fact made to meet competition. Hence petitioners failed to 
sustain the burden of showing that the price discriminations were granted for 
the purpose of meeting competition.” [Italics added.] 324 U.S. at 741.2° 

In the Staley case, supra, most of the Court’s opinion is devoted to the con- 
sideration of the evidence introduced in support of the seller's defense under 


n price hetween different purchasers of commodities of 


*In contrast to that factual situation, the trial examiner for the Commission in the 
instant case has found the necessary facts to sustain the seller's defense (see note 7, 
supra), and yet the Commission refuses, as a matter of law, to give them consideration 

In the Corn Product case, the same point of view was expressed by the Court of 
Appeals below. “We think the evidence is insufficient to sustain this affirmative defense 
144 F. 2d 211, 217 (C. A. 7th Cir.). The Court of Appeals also indicated that, to sustain 
this defense, if must appear not only that the competitor’s lower price was met in good 
faith but that such price was lawful.’ 
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§ 2 (hb) The discussion proceeds upon the assumption, applicable here, that if a 
competitor's “lower price” is a lawful individual price offered to any of the 
seller's customers, then the seller is protected, under § 2 (b), in making a coun- 


teroffer provided the seller proves that its counteroffer is made to meet in good 


faith its competitor's equally low price. On the record in the Staley case, a 
f the Court of Appeals, in fact, declined to accept the tindings of 

nission and decided in favor of the accused seller This Court, on 
reversed that judgment but emphatically recognized the availability of 


Ss (b) and the obligation of the Commission to make 
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available market for the major portion of the seller’s product, and that the 

f this customer would result in forcing a much higher unit cost and higher 
sales price upon the seller’s other customers. There is nothing to show a con- 
gzressional purpose, in such a situation, to compel the seller to choose only between 
ruinously cutting its prices to all its customers to match the price offered to one, 
or refusing to meet the competition and then ruinously raising its prices to its 
remaining customers to cover increased unit costs. There is, on the other hand, 
plain language and established practice which permits a seller, through § 2 (b), 
to retain a customer by realistically meeting in good faith the price offered to that 
customer, without necessarily changing the seller’s price to its other customers. 
In a case where a seller sustains the burden of proof placed upon it to establish 
its defense under § 2 (b), we find no reason to destroy that defense indirectly, 
merely because it also appears that the beneficiaries of the seller's price reduc- 
tions may derive a competitive advantage from them or may, in a natural course 
of events, reduce their own resale prices to their customers. It must have been 
obvious to Congress that any price reduction to any dealer may always affect 
competition at that dealer's level as well as at the dealer's resale level, Whether 
or not the reduction to the dealer is discriminatory, Likewise, it must have been 
obvious to Congress that any price reductions initiated by a seller’s competitor 
would, if not met by the seller, affect competition at the beneficiary’s level or 
among the beneficiary's customers just as much as if those reductions had been 
met by the sell The previso in § 2 (b), us interpreted by the Commission, 
would not be available when there was or might be an injury to competition at 
resale level. So interpreted, the proviso would have such little, if any, appli- 
cabilitv a be practically meaningless We may, therefore, conclude that 
Cons nt to permit the natural consequences to follow the seller’s action 


in meeting in good faith a lawful and equally low price of its competitor. 


In its argument here the Commission suggests that there may be some situa- 


eSS Mea 


tions in which it might recognize the proviso in § 2 (b) as a complete defense, 


even though the seller's differential in price did injure competition. In support 


of this the Commission indicates that in each case it must weigh the potentially 


injurious effect of a seller’s price reduction upon competition at all lower levels 
against its beneticial effect in permitting the seller to meet Competition at its own 
level n the absence of more explicit requirements and more specific standards 
than we have here it lifficult to see how an injury to compe 

below that of the seller can thus be balanced fairly against a 
meeting the competition at the seller’s level. We hesitate to 
establishing such a dubious defense. On the other hand, the 
nderstandable as simply continuing in effect a defense which 


ore limited in scope than that which existed under § 2 


f Appeals, accordingly, is reversed and the case 
structions to remand it to the Federal Trade 
formity with this opinion 


in the cor leration lecision of this case 
DISSENTING OPINION 


Mr. Justice Reed, dissenting 

rhe Federal Trade Commission investigated practices of the Standard Oil 
Company of Indiana in selling its gasoline in the Detroit area at different prices 
to competing local distributors, in alleged violation of the Robinson-Patman 
(anti-price discrimination) Act. Standard’s defense is not a denial of that 
discriminatory practice but a complete justification, said to be allowed by the 
Robinson-Patman Act, on the ground of trade necessity in order to meet an 
equally low price in Detroit of other gasoline refiners. On concluding the prac- 
tice violated federal prohibitions against discriminatory sale prices the Com- 
inission entered a cease and desist order against Standard’s sale system. The 
order was enforced by the Court of Appeals after a minor modification. 48 
EF. T. C. 56; 173 F. 2d 210. 

The need to allow sellers to meet competition in price from other sellers while 
protecting the competitors of the buyers against the buyers’ advantages gained 
from the price discrimination was a major cause of the enactment of the 19386 
Robinson-Patman Act. The Clayton Act of 1914 had failed to solve the problem. 
The impossibility of drafting fixed words of a statute so as to allow sufficient 
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flexibility to meet the myriad situations of national commerce, we think led 
Congress in the Robinson-Patman Act to put authority in the Federal ‘Trade 
Commission to determine when a seller’s discriminatory sales price violated the 
prohibitions of the anti-monopoly statute, § 2 (a), 49 Stat. 1526, and when it was 
justified by a competitor’s legal price.” The disadvantage to business of this 
choice was that the seller could not be positive before the Commission acted 
as to precisely how far he might go in price discrimination to meet and beat his 
competition fhe Commission acted on its interpretation of the Act seliev- 
ing it important to support the purpose of Congress and the Commission's in- 
terpretation of the Act, with which we agree, we state our reasons. 
Che Court first condemns the Commission’s position that meeting in good 
h a competitor's price merely rebuts the prima facie establishment of dis 
mation based on forbidden differences in sales price, so as to require an 
affirmative finding by the Commission that nevertheless there may be enjoy 
able injury under the Robinson-Patman Act to the favored buyer’s competitors, 
The Court then decides that good faith in meeting Competition was an absolute 
defense for price discrimination, saying 


“On the other hand, the proviso is readily understandable as simply continuing 


feet an equally absolute, but more limited, defense tha which existed 
under § 2 of the original Clayton Act,’ 
Such a conclusion seems erroneous. What f 
we think, that Congress intended so to amend the Cla) 
of escape given price discriminators by its meeting compe 


be narrowed The Court’s interpretation leaves what the seller can do 


as wide open as before see } ~ et seq., infra It seems clear to us that the 


the Court 


terpretation put upon the Clause of the Robinson-Patman Act by 
means that no real change hi: . brought about by the amendment 
rhe publie policy of the nited States fosters the free-enterprise system of 


unfettered ¢ Orn tition amor producers and d trit yrs  eOOdS AS he acee pted 


‘ . . 1 ; 
method to put those goods into the hands of a nsume nt » jeast expense 


‘re are, however, statutory exceptions to such unlimit 
tinatory pricing tends to weaken co } 
ntammimng 
customer 
iccrue by fostering eq 
other purchasers in the course 
The st enactment t 
Act in 1914, 35S 


se olfS invest! iforyv at 


Section 2 provided for the 


t 


( business rivals oO obtain 

Act moved further toward this , ‘ 
words of tL) } \et he I i} Pobinson-Patman 
hrased sunmim r this ¢ ». it ma aid tha he italicized words 
Clavte vere th \ culti ni ‘ (Cong 


undertook 


1O08 ‘ 
S844, anc ferem use f I st mg.. Ist Sess 
1940 
before Subcommittee ‘ ‘ the House C mitt m tl Judiciary on S, 
ong., 1 Sess., June 8 : 


United States, 326 :. Re i § : Line Material Co., 


t Commerce Act, $5, 49 U. S > of ‘ lications Act of 1984, 
€§ 221 Miller-Tydings Act, 15 1 ~ g 1 } © Mason, The Cur- 
of the Monopoly Problem in the United St; } 2 Rev, 1265 
di ssion of the merits of the legislation, yd ifective Competition 
Anti rust Laws, 61 Harv. L. Rev, 1289 
ivton 1 

See. 2. That it shall be unlawful for any person engaged in commer * * to 
discriminate in price between different purchasers of commoditie ° where the 
effect of such discrimination may be to substantially lessen competition, or tend to create 
a monopoly in any line of commerce Provided, That nothing herein contained shall 
prevent ° - discrimination in price in the same or different communities made in 

good faith to meet competition: * * = 

Robinson-Patman Act 

Sec. 2. (a) That it shall be unlawful for any person engaged in commerce, * 
to discriminate in price between different purchasers of commodities * * * vhere the 
effect of such discrimination may be substantially to lessen competition or tend create 


a monopoly in any line of commerce, or to injure, destroy, or prevent competition with 
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House Committee on the Judiciary 


made its report on the bil 
Act Section 2 (b) was then in 


that became the 
substantially its present form 


The repo. 


pointed out the draftsmen’s purpose to strengthen the laws against price di 


crimination, directly or indirectly through broker: 
or absorptions of costs” It 





re or other allowances, services 
commented that the subsection that became § 2 (bh) 
let a seller “meet the price actually previously offered by a local competitor 

guage used in regard 


reg to competition in the bills and in the Act seems 1 
have been based o commendation of the Federal Trade Commissio Ihe 
{ OlMISS nhad been unable to restore the desired con petit n unde e ( 
Act, and Congress evidently sought to open the way for effective act 
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managers, Mr. Utterback, before the Conference Report was agreed to by 
eceived permission to print an explanation of his understanding ot 

Hie explained that the proviso “does not set up the meeting of 
an absolute bar to a charge of discrimination under the bill. It 
to be shown in evidence ” 7 It leaves it a question 

to be determined in each case, whether the competition to be met was such 
ihe discrimination given. , Che pertinent parts of the 


arin ti l fil. 


ATION 


riginal $2 of the Clayton Act 

ves a basis for determining 

the Comission where the charge, 
time has sold the sume commodi 
admitted and the defense, the 


the discrimination was made 


competitor, Does meeting in 
| nse under the proviso 


in other p 
jects of the bill is to zg 
selling below cost in 
iking it up at 
, rentleman 
the bill 


below 
but it 
etitors I 


rV init 
competition 


violate 
s that 
violation of 


* 
ving of a competing offer as an abso 
nullify the aet entirely at the very 
mass buyers receive similar discrimi 
product. One violation of law cannot be 
ease of self-defense, while the attack against 
claimed may be shown in evidence, its competency 


] t as a bar depends 
was a legal or illegal attack \ discrimination in violation of this 


ffect a commercial bribe to lure the business of the favored customer 


npetitor, and if one brébe were permitted to justify another the bill 
ichieve its plainly intended purposes.” 
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to § 2 (b)? Or does the fact of good faith reduction in price to a purchaser 


to meet a competitor’s price merely rebut the prima facie establishment of « 
crimination, arising under the statute from proof of forbidden differe 


iis 
mces in 
price,” so as to require under § 2 (a) affirmative finding by the Commission 
that there may be injury to competition? Vetitioner asserts that good 


faith 
meeting of a competitor's price is a complete defense. The Commission and the 
Court of Appeals take the Opopsite position, with which we concur 

This is our reason. The statutory development and the information before 
Congress concerning the need for strengthening the competitive price provision 
of the Clayton Act, make clear that the evil dealt with by the proviso 
(b) was the eusy avoidance of the prohibition against price-discrimination rh 
control of that evil was an important objective of the Robinson-Patman Act 
The debates, the Commission's report and recommendation and statutory 


OL 


CHAT 
show this. The Conference Report and the explanation by one of the managers 
Mr. Utterback, are quite definitive upon the point. Because of experience under 
the Clayton Act, Congress refused to continue its competitive price proviso. Yet 
adoption of petitioner's position would permit a seller of nationally distributed 
goods to discriminate in favor of large chain retailers, for the seller could give 
to the large retailer a price lower than that charged to small retailers, and co 


then completely justify its discrimination by showing that the large ret: 
had first obtained the same low price from a local low-cost produce 
petitive goods. This is the very type of competition that Congress 
remedy To permit this would not seem consonant with the other prov 


the Robinson-V? 


itman Act, strengthening regulatory powers of the C l 
in “quantity” sales, special allowances and changing economic Conditions 

The structure and wording of the Robinson-Patman Amendment to the Clay 
ton Act also conduce to our conclusion. In the original Clayton Act, § 2 
not divided into subsections In that statute, § 2 stated the body of 
stantive offense, and then listed, in a series of provisos, various circumst 
under which discriminations in price were permissibl Thus the statute 
vided that discriminations were not illegal if made on account of difference 
the grade of the commodty sold, or differences in selling or transportation « 
Listed among these absolute justifications of the Clayton Act appeared the pro 
sion that “nothing herein contained shall prevent discrimination in ] 
made in good faith to meet competition.” The Robinson-Patman Act, 
made two changes in respect of the “meeting competition Pprovislol 
its location, the other in the phrasing Unlike the o1 
Robinson-Patman Act is divided into two subsections 
trined the statement of substantive offense and the se 


the Commission as affording full justification for price 

was created to deal with procedural problems in Ilederal 

ceedings, specifically to treat the question of burden of 

of this division, the “meeting competition” provision wi 

other provisos, set off from the substantive provisions of 

to the position of a proviso to the procedural subsection, 
believed that this change of position was fortuitous, it 
Congress meant to curtail the defense of meeting coupetition Wie 
this proviso from the substantive division to the procedural I 


the language changes made by § 2 (b) of the Robinson-Patman Act reflect 
intent to diminish the effectiveness of the sweeping defense offered by t 


Clayton Act’s “meeting of competition” proviso. The original provisos in 
Clayton Act, and the provisos now appearing in § 2 (a), are worded 


to make it 
clear that nothing shall prevent certain price practices, such as “price differen 


tials * {making] * *® * due allowance for differences in the cost of 


manufacture * F.’ or “price changes in response to changing 
conditions affecting the market for * * the goods concerned * 7 Sut 
in contrast to these provisions, the proviso to § 2 (b) does not provide that 


nothing “shall prevent” a certain price practice; it provides only that “nothing 


shall prevent a seller rebutting * * = ‘ prima facie case by 
showing” a certain price practice—meeting a competitive price. The languages 


thus shifts the focus of the proviso from a matter of substantive defense to 


matter of proof. Consistent with each other, these modifications made by the 
Robinson-Patman Act are also consistent with the intent of Congress expressed 


in the legislative history 


6, supra 


] 
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The Court suggests that former Federal Trade Commission causes decided here 
have treated the meeting-competition clause of the Robinson-Patman Act as 
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Prick DISCRIMINATION TO MEET COMPETITION 


An article by William Simon appearing in the University of Illinois Law 








Forum, Antitrust Law in Illinois, vol. 1950, winter number, pp. 575-995) 
Section 2 (a) of the Clayton Act,’ as amended in 1936 by the Robinson-Pat 
lian Act, makes “price discrimination’ in the sale (in interstate HINErce 
‘ mis Ol e prade and lity unlawful whenever tiie elle ) such 
price dis rail 0 inv be wstantially to lessen competition Ol 
Lo Ire, Gestroy, r prevent Competition : . proviso exept LOW ¢ 
( Which can be justified by provable st savings because « quantities 
sed his section of the statute has been construed by the Supreme 
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oOMpetitor of The sere who ¢l lH to ! een Ll i 
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ihe Vortoi . f case has the practical effect of il \ vy qua! ( 
\ ompeting buyers which Cannot be Cost jus ( fhe Llucose i 
('¢ ent 1 fil cases attacked geographic price ‘ hces \ | 
e causes the Federal Trade Comiission statt att ‘ yh price 
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have the same price to all their Istomers, Whether retailers, holess = , 
house distributors, or manufacturers purchasing for in manutfact exce 
or pre ibie COST SaVINeEs 
Section 2 (b) of the Robinson-Patman amendment to the Clayton Act provides 
however, “that nothing herein contained shall prevent a seller rebutting t prima 
facie case [of price d rimination] by showing th: his lower price 
was made in good faith to meet an equally low price of a competitor 
This discussion deals primarily with the scope and application of that jood 
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the right to compete. For to deny a seller the right to meet his competitor's 
lower price to his customer is in effect to deny him the right to compete with that 
competitor. A 1941 report of the Federal Trade Commission, to a Congressional 
Committee, is in part: * 

“The right of self defense against competitive price attacks is as vital in a com- 
petitive economy as the right of self defense against personal attack.” 

The construction of Section 2 (b) of the Act was recently before the Supreme 
Court in Standard Oil Company v. Federal Trade Commission.” The Court there 
rejected the contentions of the Federal Trade Commission (contrary to its 1941 
view) that the good faith proviso was inapplicable whenever there was a showing 
of actual injury to competition. Reversing a decision of the Court of Appeals for 
the Seventh Circuit,” which had sustained the Commission, the Supreme Court 
held that the good faith meeting of a competitor’s equally low price was an 
absolute defense to a charge of price discrimination. 

The question of statutory construction, and the meaning of “good faith” are 
discussed later. 

The defense afforded a seller by Section 2 (b), when he discriminates in price 
to meet competition, is pertinent only after the Commission has shown a dis- 
crimination in price with the resulting injury to competition prescribed in Section 
2 (a). It is therefore pertinent, preliminary to discussing what is “good faith’ 
meeting of a competitor's lower price, to consider what is price discrimination to 
meet competition and then the Commission's view of the statutory injury to 
competition. 


WHAT IS PRICE DISCRIMINATION TO MEET COMPETITION ? 


“Price” is generally regarded as the consideration which the buyer pays 
for the transfer of title to goods at the point of delivery. In the Cement In- 
stitute case the Commission considered price as the seller's “mill net return” 
(the amount that the buyer pays the seller, less the cost of transportation 
paid by the seller). But it now says that this was merely a “method of ex- 
position which took place in a context” in which the definition of price was 
not material.” The Commission now says that price is the “consideration 
paid or agreed to be paid by a purchaser for any commodity.” ’ 

The Congress did not intend, in enacting the Rebinson-Patman Act, to make 
every price difference a price discrimination.” The Commisson, however, con 
siders that every difference in price is a discriminatory price if the buyer 
competes with other customers of the seller, or if the seller competes with 
other sellers for the buyer's business. ‘ Thus, as a practical matter (in the 
absence of monopoly, Where competition is eliminated) we may assume that 
every price, difference may be regarded by the Commission as discriminatory. 
This view appears to be sustained by the Moss case * and is supported by dicta 
in the Morton Nalt case. 

Competition is a contest between two or more rivals for the business of 
a customer. Webster's New International Dictionary defines competition as, 
seeking, or endeavoring to gain, what another is endeavoring to gain * * * 
at the same time * * * a contest between rivals: a match or trial between 
contestants,” In any such contest the right of a seller to meet the lower price 
of his competitors is of great importance. 

The Clayton Act of 1914 permitted a seller to lower his price to “meet compe 
tition.” This was construed to permit a seller to lower his price to meet the 
higher quality or even better service of a competitor. The Congress regarded 
this as a weakness in the old Act, which it restricted by the Robinson-Patman 
Amendment. The amended Act limits this right to making a lower price in good 
faith to “meet an equally low price of a competitor.” 


®* Wooden and White, Report 189 (TNEC Monograph 42, 1941). 

*71 Sup. Ct. 240 (1951). 

Standard Oil Company yv. Federal Trade Commission, 173 F. 2d 210 (7th Cir. 1949) 

1 Notice to the Staff, by the Federal Trade Commission, re Geographie Pricing, 3 CCH 
Trade Reg. Rep. (9th ed.) © 10.411 (1948) 

Letter from the Federal Trade Commission to the Hon. Ed. C. Johnson, November 20 
1950, printed as an appendix to a Report of the Senate Interstate and Foreign Commerce 
Committee, Sen. Rep. 2627, 81st Cong., 2d Sess. (1950). 

% See statement by Congressman Utterback, House Manager of the Conference Com 
mittee, on the Robinson-Patman Act, that “Underlying the meaning of the word is the 
idea that some relationship exists between the parties which entitles them to equal 
treatment * * = *." 80 Cong. Ree. 9416 (1936). 

4 Samuel H. Moss. Inc. v. Federal Trade Commission, 148 F. 2d 878 (2d Cir. 1945). 

Webster's New International Dictionary, 545 (2d ed, 1949). 
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This discussion, therefore, deals with the extent to which a seller may char; 
different amounts of money to ditterent buyers “in good faith to meet an equall 
low price of a competitor,” for the purpose of engaging in a bona fide competitive 
contest for the business of a buyer, even though an “injury to competition” 
results, 





The discussion, of course, does not include loeal predatory price cutting for 
the purpose of driving a competitor out of business, such as was involved in the 
Muller and Porto Rican Tobacco ™ cases. 

The extent to which a seller may lawfully “discriminate” in price to engage 
in good faith competition determines the legality of a substantial proportior 
of everyday business transactions 

\ few examples will illustrate the scope of the commerce involved. 

National sellers meeting local prices 

A seller distributing nationally may have a uniform delivered price to ajl 
buyers wherever located. In a particular section he may have local competitors 
who sell at lower prices. These lower local prices may be temporary reductions 
by local sellers to drive the national competitor out of the area. Or they may 
result from local economic factors, such as excess local supplies of the product. 
The national seller may compete in that local market only by discriminating in 
price to meet competition. 


Competitive freight absorption 


Many heavy homogeneous commodities are sold at f. 0. b. mill prices. Pro 
ducers in surplus production areas are frequently required to pay a part of the 
cost of transportation in order to sell their goods in desirable sales areas in which 
a competitor has an advantage freightwise. This includes the legality of packers 
of canned milk in Wisconsin, cement producers in the Lehigh Valley, or corn 
derivatives manufacturers in southern Illinois, competing in Ohio, with More 
favorably located competitors, by paying a part of the cost of transportation 
on sales in that area to meet the lower delivered price of more favorably located 
competitors, 


Dual methods of distribution 


Many manufacturers sell only to wholesalers at the prevailing wholesaler 


price. Others sell only to retailers at the retailer price While still others 
sell to both wholesalers and retailers. Those sellers must give the wholesaler 
a lower price in order that he may profitably resell to retailers And, on sales 


to wholesalers, they must be able to meet the prices of their competitors who 
sell only to wholesalers. This requires those sellers to charge different prices 
to different customers, which the Federal Trade Commission says is price dis 
crimination. 


Competing for volume buyer DUSINERS 


Manufacturers usually sell to both large and small buyers. There are some, 
however, Who choose to sell only to a few large-volume buyers. Dealing with 
only a few large accounts usually permits them to sell at lower prices. Con 
petitors, who also sell to small buyers, can compete for that volume business 
only if permitted to lower their price in good faith to meet the equally low 
price of the competitor. The statute, of course, permits price differences based 
on costs savings resulting from quantity purchases. Frequently, however, one 
seller can justify greater cost savings on sales to a large buyer than can his 
competitor. The latter can compete with him only if permitted in good faith 
to meet his equally low price, 

Price discrimination to meet competition also includes a host of other com 
petitive situations, from giving a chain store a lower price for bread to in good 
faith meet competition from the buyer's own bakery, to painting a sign on the 
window of Joe’s Delicatessen because a competitor has offered to do so. Except 
as permitted by Section 2 (b), these practices are all unlawful whenever the 
Commission finds they may result in an injury to competition. 


°R, B, Muller and Company vy. Federal Trade Commission, 142 F. 2d 511 (6th Cir 
1944) 

17 Porto Rican American Tobacco Company vy. American Tobacco Company, 30 F. 24 234 
(2d Cir. 1929). 
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WHAT IS INJURY TO COMPETITION 


In addition to the fact that an injury to competition is required for a prima 
acie cuse Of unlawful price discrimination, it is pertinent to this discussion for 


, 
wo add 


tional reasons, It shows the effect upon Section 2 (b) of the Commis 
Sion’s view that the “good faith’ defense is not available whenever there is an 
injury to competition. Further, it becomes apparent that, particularly as 
mstrued by the Federal Trade Commission, injury to competition is inevitable 
n actual good faith competition 


The statute makes prima facie unlawful price discriminations “where the 
effect 1 tay be’ to injure competition In 1922, in the Mavgrane-Houston case. 
Supreme Court construed the quoted phrase to mean that there was a “rea- 
mable probability’ of the statutory injury. But in 1948, in the Morton Salt case, 


construed the phrase to mean “reasonable poss bilitv”’ of the statutory injury. 


[It is generally assumed that there may be a “reasonable possibility” of injury in 
lmoOst any price discrimination. The Commission has since repudiated *“reason- 
ble possibility’ and asserts it will adhere to the probability doctrine In a 
I re recent cause there is an indication that even the Court has returned to the 
probability doctrine. 

The key to the legality of all pricing under Section 2 (a) of the Robinson- 
l man amendment is injury to competition. Through giving the statute a 
tion which makes “injury to competition” synonymous with “injury 
mpet r,” the Federal Trade Commission restricts competition to such an 

i that the President's Council of Economie Advisers recently wrote: 
The tendency toward soft competition is likewise been exhibited in the 
Robinsou-P in Act, which prohibits price-making policies previously accepted 


s a legitimate feature of hard rivalry for business. * The philosophy 
of the Sherman Act appe 





to be yielding to a policy of ‘ethical competition’ 
which does not differentiate between the stability of the individual firm and the 
tability of the total economy.” 
Those who advocate what the Council of Economic Advisers call soft com- 
tition say that we cannot have competition without competitors und therefore 


mpetition requires the preservation of each individual 





my The Commission says that anything which deprives the public of 
the continuing opportunity of competition, from the several Competitors in an 
industry, is an injury to competition 
Whe in na lua colulp Inds vigorous competition too burdensome, 
forced it of business, the Commission considers that Competition has 
een jured Adherents of “seft competition” say that vigorous competition will 
cle itself in the end for one seller will ultimately put all his coimpetitors out 
s nd hieve a monopoly Theoretically that may oO », but it is 
rectiv contrary to the a al experience in American business Vigorous com 
as always been found to be in the public interest And there cannot be 
ous competition without an injury to some competitors 
Phe House Committee on the Judiciary has aptly stated: 
In any competitive economy we cannot avoid injury to some of the com 
lhe w does not, and under the free-enterprise system it cannot, 
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open disagreement with the Department of Justice. During the oral argument 
of the Standard Oil case, Mr. Justice Jackson appropriately remarked : 

“The whole philosophy—what troubles me—the whole philosophy of the Sher- 
man Act is to go out and compete, get business, fight for it. 

“Now, the whole philosophy we are asked to enforce here is that you really 
must not, you should let this business go and not meet the competition L have 
difficulty in knowing where we are with this, and I should think the people w 


ure trving to do business would find it much more troublesome than we cdo, f 


does not trouble me but once a term, but it must trouble them ever, day 


An opinion actually issued by the Commission contains a finding that 
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The dissenting justices * who sustained the Commission’s construction of the 
statute, eXpressly recognized the restraint on competition inherent in the view 
Which they adopted. In the dissent, Mr. Justice Reed said: 

“Nondiscriminatory pricing tends to weaken competition in that a seller, while 
otherwise maintaining his prices, cannot meet his antagonist’s price to get single 
order or customer.” 

The minority were of the opinion that the Congress had concluded that an 
even greater advantage would accrue by giving all buyers “equal access” to goods 
at the same price. The majority were unwilling, however, to attribute to the 
Congress the destruction of competition to so substantial an extent. They found: 

“We need not now reconcile, in its entirety, the economic theory which under- 
lies the Robinson-Patman Act with that of the Sherman and Clayton Acts. 

“It is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radieally to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor.” ” 

While the Commission's concept of injury to competition was not before the 
‘ourt, the tenor of the majority opinion seems inconsistent with the view that 
there is an injury to competition whenever one of the contestants to a competitive 


contest sustains an injury. 


PrHE CONSTRUCTION OF 8S TION 2 (B 


In the Standard Oi] ease the Federal Trade Commission argued that the good 


(b) is wholly procedural and does not establish a 


faith proviso in Section 


substantive defense. The Commission's construction of the statute was that 
a prima facie case of unlawful price discrimination is made out by showing sales 
at different prices to competing buyers. Injury to competition was said to then 
be presumed. This view was sustained by the Moss case 

A seller was said to be able to rebut that prima facie case by affirmatively 
establishing that he made his lower price in good faith to meet the equally low 
price of a competito: However, in spite of that showing, the Commission argued 
that it could still enter an order prohibiting the price difference by proving 
in actual injury to competition 

The Commission's argument was that the showing of good faith as permitted 
by the proviso does not “justify” a price discrimination but merely requires it 
to show the injury to competition which was initially assumed This construe 
tion would virtually have the effect of erasing the proviso from the statute. 

The minority opinion of the Supreme Court sustains that construction, relying 
primarily on legislative history They eall attention to the fact (in a footnote) 
that it is not for the court or the Commission to determine the wisdom of that 
result Phey concede, as shown above, that this construction “tends to weaken 
competition.” But they find from the legislative history that Congress intended 
to, in effect, give every buyer the opportunity to purchase at the same price as 
his competitor 

The majority of the Supreme Court found: 

“The proviso in § 2 (b), as interpreted by the Commission, would not be avail- 
able when there was or might be an injury to competition at a resale level. So 
interpreted, the proviso would have such little, if any, applicability as to be prac- 
tically meaningless We may, therefore, conclude that Congress meant to perinit 
the natural consequences to follow the seller's action in meeting in good faith 
a lawful and equally low price of its competitor.” ” 

The majority found conflicting evidence in the legislative history as to the 
intention of the Congress, and appears to have relied largely upon the plain lan- 
guage of the statute The majority pointed out that a provision in Section 2 (a), 
beginning “nothing herein contained shall prevent,” exempted price differences 
justified by cost savings, while another provision in Section 2 (a), beginning 


Justices Burton Frankfurter, Jackson, Douglas, and Clark. 
Reed, Black, and Chief Justice Vinson Mr. Justice Minton, 
Judge wrote the opinion below, did not participate 
Oil Company vy. Federal Trade Commission, 340 I 8S. 231, 253-254, 71 
7 2 (1951). 

npany V. Federal Trade Commission, supra note 31, at 249, 71 Sup. Ct. 


ty included 


Samuel H foss, Inc. v. Federal Trade Commission, 148 F. 2d 378 (3d Cir. 1945). 
4Ntandard Oil Company Vv Federal Trade Commission, 340 U. 8S. 231, 250, 71 Sup. 
Ct. 241, 250 (1951) 
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with the same phrase, exempts price changes in response to changing market 
conditions. The Commission had conceded that such price differentials were “an 
absolute defense” to a charge of price discrimination. The “good faith” proviso 
was also preceded by the same quoted phrase. The majority said, “It is natural, 
therefore, to conclude that each of these defenses is entitled to the same effect, 
without regard to whether there also appears an affirmative showing of actual 
or potential injury to competition,” : 

While the majority found that the Robinson-Patman amendment “eliminates 
certain difficulties which arose under the original Clayton Act as to good faith 
competition,” it held that “none of these changes, however, cut into the actual 
core of the defense.” The Court continues: 

“That still consists of the provision that wherever a lawful lower price of a 
competitor threatens to deprive a seller of a customer, the seller, to retain that 
customer, may in good faith meet that lower price.” 

The majority noted the almost universal disagreement with the Commission’s 
construction of the Act Reference is made to the opinions of the Department 
of Justice, attorneys in the Federal Trade Commission itself, and a 1941 Fed 
eral ‘Trade Commission Report to the Temporary National Economic Committee 
that the good faith proviso in Section 2 (b) presents an absolute defense to a 
charge of price discrimination. 

The question of law, as to whether the good faith proviso of Section 2 (b) is 
availabie as a full and absolute defense to a charge of price discrimination, has 
been settled by this far reaching decision. The Court holds that it is an absolute 
defense to a charge of price discrimination when a seller shows that he made his 
lower price in good faith to meet a competitor’s equally low price. The question 
which remains to be decided is the meaning of “good faith’. On this question 
the Court appears to have reaffirmed the view it expressed in 1945 in the Staley 
cause, 


WHAT IS GOOD FAITH MEETING OF A COMPETITOR'S LOWER PRICE? 


\ consideration of “good faith” in the meeting of a competitor’s lower price 
presents three questions: Is the price being met an unlawful price? What is the 
frequency with which a lower price may be met either to retain a present cus- 
tomer or to compete for a new customer?’ And does actual competition require 
the seller to meet his competitor’s lower price? 

The Legality of the Competitor's Price 

In the Staley case the court had held that a seller was not in good faith in 
adopting in its entirety the unlawful pricing system of a competitor. Staley had 
adopted all of the prices of Corn Products, both the higher and the lower, and the 
Corn Products system was an illegal one. 

The opinion in the Standard Oil case indicates that the “lawfulness” of the 
price being met will be regarded as a prime factor in the application of the good 
faith test. But it is clear that the court did not intend to impose any unreason 
able burden on the seller. And the application of this test would seem to apply 
only where the competitor’s price was clearly unlawful. 

The Court said that in spite of the Robinson-Patman amendment the defense 
“still consists of the provision that whenever a lawful lower price’ of a com 
petitor threatens to take a customer, the seller may meet that price And the 
court commented that “the discussion [in the Staley case] proceeds upon the 
assumption, applicable here, that if a competitor's ‘lower price’ is a lawful indi 
vidual price offered to any of the seller’s customers, then the seller is pro- 
tected. * *. 3"™ 

While saying that a seller is within the protection of the statute in meeting 
a competitor's lawful lower price, it is significant that the court refrained from 
indicating, in any way, that the seller's good faith required him to show aflirma 
tively that his competitor's price was in fact lawful 


> Standard Oil Company v. Federal Trade Commission, supra note 
at 245 

® Standard Oil Company v. Federal Trade Commission, supra note 
at 24% 

Federal Trade Commission y. A. FE. Staley Manufacturing Con 

65 Sup. Ct. 971 (1945) ? 

* Standard Oil Company v. Federal Trade Commission, 340 U 
240, 245 (1951) 

*” Standard Oil Company vy. Federal Trade Commission, supra note 
Ct. at 247 
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Frequency of good-faith competition to retain old or to gain new customers 

Sellers generally reduce their price, to meet the lower price of a competitor, 
either to retain present business or to gain new business. The Court refers 
to a seller meeting a competitor's lower price “to retain that customer.” Again 
it talks about meeting a lower price “offered to any of the | 


seller’ stomers.,”’ 


And there are also the statements about “realistic 


any meet I od faith the 
price offered to that customer,’ and concerning the “right of 


a price raid by a competitor 


St 


The Court spoke about meeting the lower price of a compet 


defensive conduct, to retain present business. But there is n 
hostility by the Cour oward doing to 


gain the business of 
retain old custom 
prevented from competing 


out, of course, a 
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Assume that the public is accustomed to paying, and will pay, ten cents more 
for a widely advertised product than for like goods of competitors without equal 
consumer acceptance. If the seller of an unknown brand reduces his price in 
a particular market, the brand-name seller in all probability would not be in 
vood faith if he reduced his price to the level of the competitor’s price. Com- 
petition would not require him to go below that ten-cent differential. The safest 
course for the seller seems to be to maintain that differential and to reduce his 
price to ten cents above the competitor’s lower price. 

While “good faith’ may not be a precise word of art, there is no reason for 
the Commission to have difficultv——or to cause difficulties for businessmen—in 
applying the term to meeting a competitor’s lower price. It has only to look to 
he underlying philosophy running throughout the Court’s opinion in the Standard 
Oil case. Competition seems to be the key word in the opinion, as to which the 
court has used the adjective “realistic.” The Court was not concerned by the 
fact that good-faith competition might injure some of the competitors. It was 


concerned with protecting competition. 
It may well be expected that the Federal Trade Commission staff will urge the 
Commission to avoid the far-reaching effect of the Standard Oil case by adopting 
a narrow construction of “good faith.” Those who believe in a competitive 


economy must hope that the Commission will not be persuaded. 
Pendina legislation 
Phere are now two bills pending before the Congress which would amend 

Section 2 of the Clayton Act to conform the statute to the construction given the 
present law by the Supreme Court in the Standard Oil case. They are S. 719 

introduced January 29, 1951, by Senators McCarran, Johnson of Colorado, 
O’Conor, Wherry, Capehart, and Bricker) and H. R. 2820 (introduced February 22, 
1951, by Congressman Walter). 


THE STANDARD OIL CASE 


The Commission did not make a finding as to whether Standard acted in good 
faith on the ground that the showing of an actual injury to competition made 
t immaterial whether Standard had acted in good faith. Holding that the good 
faith proviso granted an absolute defense, the Court remanded the cause to the 
Commission for a finding on good faith. 

The Standard Oil case involved sales during 1936-1940 to four tank-car buyers 
n Detroit at 144 cents a gallon below the price charged to 358 tank-wagon buy 
ers in Detroit The tank-car buyers, called “jobbers.” purchased in large 
quantities delivered—usually in railroad tank cars—to their own bulk storage 

They performed the functions of distribution, including making de 

’s in truck quantities to retail stations—either their own or those of their 

customers. The tank-wagon buyer is an individual retailer who buys in smal] 
quantities delivered to his retail station by truck. 

Each of the tank-cur buyers, at some time or other, had sold at retail. Two 
resold only at the prevailing wholesale or retail prices, while the other two 
reduced their prices, in varying degrees, below the prevailing prices. The Court 
was of the view that it did not make a difference in its decision of the case, 
whether or not those buyers were classified as “jobbers,’* for the issue was 
the good faith meeting of a competitor’s lower price to those customers 

The court pointed out, however, that the trial examiner had made findings 

» good faith and noted that contrary to the situation in the Corn Products 
and Staley cases: 

“In contrast to that factual situation, the trial examiner for the Commission 
in the instant case has found the necessary facts to sustain the seller’s defense 
(see note 7, supra), and yet the Commission refuses, as a matter of law, to give 
them consideration.” 

rhe court also noted that the trial examiner had found that Standard’s lower 
price to the jobbers was “granted to meet equally low prices offered by com 
petitors on branded gasoline of comparable grade and quality 


In the oral arguments FTC's attorney expressly stated that the Robinson-Patman Act 

did not permit selling at different prices to wholesalers than were charged retailers, except 

for cost savings See transcript oral argument, Oct. 9, 1950, pp. 93-102; the same view 

s urged by the FTC staff in the “spark plug” cases now before the Commission, supra 
note 6 

ny v. Federal Trade Commission, 340 1 S. 231, 243, note 9 


Ss a 2°46. note 9 (1951) 
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The trial examiner had also found that each of the jobber customers possessed 
all the qualifications for a jobber under the generally understood meaning of the 
term in the oil industry, the definition of the term “approved” by the Federal 
‘Trade Commission, and the seller’s own standards, 

The Court of Appeals found, “there is substantial evidence in this record, and 
we think it may be assumed to be conclusive, to the affect that [Standard] made 
its low price to [the jobber customers] in good faith to meet the lower price of 
a competitor,” “ 

The Standard Oil case resulted from complaints of retail gasoline dealers 
who later intervened in the case to support the Commission’s order.“ They 
oppose price cutting at the retail level. At least some gasoline retailers seek to 
avoid competition which they find burdensome by agreeing to fix resale prices. 
One of the affiliated retailer groups supporting the Federal Trade Commission 
order was recently convicted of conspiracy to fix resale prices. 

A professor of economics at Massachusetts Institute of Technology describes,” 
“FTC's concepts of competition in the Indiana Standard” case as adhering to 
the view that sellers should not be permitted to “cut the prices so far as to drive 
anybody out of business” except for the “fellow that sits on his seat and is too 
lazy to work.” 

This is certainly a departure from the philosophy expressed by Woodrow 
Wilson when he said that he, “took off his hat to the businessman who by gelling 
more at lower prices and by improving the quality of his product was able to run 
his competitors out of business.” ' 


‘7 Standard Oil Company v. Federal Trade Commission, 173 F. 2d 210, 213 (7th Cir 
1949). 

*96 Conc. Rec. 9560 (June 28, 1950). 

* State v. Retail Gasoline Dealer’s Association of Miliwcaukee, 256 Wis. 587. 41 N. W. 2d 
637 (1950). See also Spencer v. Sun Oil Company, 94 F. Supp. 408 (D. Conn. 1950) 

™” Adelman, Integration and Antitrust Policy, 63 Hary. L. Rev. 27, 68-70 (1949 

*} Campaign speech printed in the New Freedom, 
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